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PREFACE 


This document is a continuation of a series of documents regarding 
the establishment and progress of the Permanent Court of Inter- 
national Justice which has appeared in International Conciliation. 
The important discussions in Geneva in March 1929 and the events 
leading up to them could not be more authoritatively reviewed 
than by the author of this document, Professor Philip C. Jessup, 
who accompanied Mr. Root when Mr. Root went to Geneva to 
attend the meetings of the Committee of Jurists then held, and who 
has made a special study of the World Court. 

It will be remembered that the Root Plan or Protocol of American 
Accession will go into effect when it has been signed and ratified 
by the member nations of the Court and by the United States. 
Fifty of the fifty-four member nations of the Court—all except 
Albania, Abyssinia, Costa Rica, and Lithuania—have signed. It 
is hoped that the United States will also sign at an early date and 
that the Protocol will be ratified by the Senate. The significance 
of such a step need not be stated here as the subject is adequately 
discussed in the following document. It is of interest to note that 
the President in his inaugural address made the following state- 
ment with reference to the Court: 

“The way should and, I believe, will be found by which we 
may take our proper place in a movement so fundamental to 
the progress of peace. . . . No more potent instru- 
mentality for this purpose has been conceived and no other 
is practicable of establishment.” 

NICHOLAS MURRAY BUTLER 


New York, October 21, 1929. 
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THE PERMANENT COURT OF INTERNATIONAL JUSTICE 
AMERICAN ACCESSION AND AMENDMENTS TO THE STATUTE 
By Philip C. Jessup 
I. AMERICAN ACCESSION 


The various stages in the history of the Permanent Court of Inter- 
national Justice with respect to the question of the accession of the 
United States, through the Conference of Signatories which met in 
Geneva in September, 1926, have already been presented in full 
detail in this series.t_ This previous discussion contains a full analysis 
of the attitude of the Senate of the United States in arriving at the 
views expressed in its resolutions of January 27th, 1926. It will 
be recalled that in these resolutions the Senate gave its advice and 
consent to the adherence of the United States to the World Court 
subject to five reservations.? The terms of this Resolution were 
communicated to the States which were already parties to the Court 
treaty, who assembled in a Conference for the purpose of discussing 
their acceptability. The United States was invited to participate, 
but declined to do so. Asa result, the representatives of the other 
States were unable to arrive at conclusions as to the exact meaning 
and intent of part of the American resolution, particularly the latter 
half of the fifth reservation, dealing with advisory opinions. The 
ultimate conclusions of the conferees were set forth in a Final Act 
and a preliminary draft of a protocol, which they hoped would be 
acceptable to the United States. Since that time the matter has 
progressed to such a stage that it would appear possible for the 
United States finally to becomea participant in the work of a tribunal 
which it was largely instrumental in creating, and which has proved 
its utility in its eight years of operation. 

Most of the Governments which were signatories to the Court 
protocol communicated to the United States their views regarding 
the Senate reservations. Five governments accepted them uncondi- 


tionally; three indicated that they would accept but did not give 


1 Quincy Wright, ‘‘'The Permanent Court of International Justice, The United States 
and the Court,’* International Conciliation, No. 232, September, 1927, pp. 329 [9]-362 [42]. 
2 The text of the Resolution is given in Appendix II, infra, p. 34. 
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formal notice of acceptance; fifteen sent simple acknowledgments 
of Secretary Kellogg’s note advising them of the terms of the resolu- 
tion; and twenty-four responded in terms of the conclusions of the 
Geneva Conference of 1926. Although the question of the attitude 
of the foreign governments attracted some attention in the Senate,‘ 
it was not until February 19th, 1929, that any action was officially 
taken by this Government. On that date, Secretary of State Kellogg 
addressed notes to the Secretary-General of the League and to the 
forty States which had ratified the Court’s Protocol of Signature, 
in which he set forth the reasons why the recommendations of the 
Geneva Conference of 1926 could not be unconditionally accepted. 
This note was characterized by its friendly and sympathetic tone. 
Mr. Kellogg pointed out that the first four reservations and the first 
part of the fifth reservation had been found acceptable and that the 
only real difficulty was found in connection with the second part of 
the fifth reservation, which provides: “‘. . . nor shall it [the 
Court], without the consent of the United States, entertain any re- 
quest for an advisory opinion touching any dispute or question in 
which the United States has or claims an interest.’’ The signatory 
States had divided the situations which might arise under this 
reservation into two categories. The first category involved disputes 
to which the United States was a party, and the second category in- 
cluded other disputes or questions to which the United States was 
not a party, but in which it had or claimed an interest. With re- 
gard to the first category, the signatory States felt that the desires 
of the United States had already been met by the jurisprudence of 
the Court in its Advisory Opinion No. 5,—the Eastern Carelia Case. 
As to this suggestion, Secretary Kellogg pointed out that the Court 
could change its ruling at any time, and that the previous decision 
would not therefore afford adequate safeguards to the United States. 
The same observation was made with regard to the suggestion that 
the first part of the fifth reservation requiring publicity in the render- 
ing of advisory opinions had been met by the Rules of the Court 
as revised after the adoption of the Senate reservation.® 

3 See Secretary of State Kellogg's letter of February roth, 1929, to the Secretary-General 
of the League. Committee of Jurists on the Statute of the Permanent Court of Interna- 
tional Justice. Minutes of the sessions held at Geneva, March 11-19, 1929. League 
Document No. C.166.M.66.1929.V. (hereinafter cited as ‘‘ Minutes, 1929"'), p. 96; injra, 
Appendix I, p. 33. 

4 Cf., for example, Quincy Wright, op. cit., pp. 359-360 [39-40]. 

§ See Quincy Wright, op. cit., p. 345 [25] ff. 
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It will be recalled that the signatory States had been much troubled 
by the problem as to whether majority or unanimity was required 
in the Council or Assembly when requesting the Court to render an 
advisory opinion. They had therefore suggested that the vote of 
the United States should be given the “same force and effect as 
attaches to a vote against asking for an opinion given by a member 
of the League of Nations, either in the Assembly or in the Council.” 
On this point also Mr. Kellogg pointed out that the Covenant of 
the League could be amended at any time without the consent of 
the United States. He therefore stated that the draft protocol 
“did not furnish adequate protection to the United States.”’ He, 
however, concluded by expressing the following hopeful views: 


It is gratifying to learn from the proceedings of the 
Conference at Geneva that the considerations inducing the 
adoption of that part of Reservation 5 giving rise to differences 
of opinion are appreciated by the Powers participating in that 
Conference. Possibly the interest of the United States thus 
attempted to be safeguarded may be fully protected in some 
other way or by some other formula. The Government of 
the United States feels that such an informal exchange of 
views as is contemplated by the twenty-four Governments 
should, as herein suggested, lead to agreement upon some 
provision which in unobjectionable form would protect the 
rights and interests of the United States as an adherent to 
the Court Statute, and this expectation is strongly supported 
by the fact that there seems to be but little difference regarding 
the substance of these rights and interests. 


This statement for the first time since the adoption of the Senate 
Resolution made possible a negotiation between the United States 
and the signatory States; the sporadic unilateral moves by the 
respective parties previous to this time can scarcely be described 
as “negotiations.” 

When this note of February 19th, 1929, was sent, Mr. Elihu Root 
was on his way to Geneva to attend a meeting of a Committee of 
Jurists which had been invited by the Council to examine the Statute 
of the Court with a view to ascertaining whether any amendments 
seemed to be desirable in the light of experience.* This Committee 
had not originally been invited to consider the question of American 


accession to the Court, but Mr. Kellogg’s note changed the aspect 


6 The action of the Council was taken in response to a resolution of the Assembly adopted 
on September 20, 1928. See Minutes, 1929, op. cit., p. 95. 
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of the situation and induced the Council in its meeting on March 
gth, 1929, to charge the Committee with the examination of this 
problem as well. 
It was quite natural that Mr. Root who, as Secretary of State 
in 1907 and as a member of another Committee of Jurists in 1920, 
had made eminent contributions to the project for creating such a 
Court, should have already had in mind the possibility that this 
question would come up for discussion in either a formal or an in- 
formal way. He had, as a matter of fact, before his departure for 
Europe, discussed with Secretary Kellogg and with certain influen- 
tial Senators, the rough outline of a plan which, it seemed to him, 
might offer a way of reconciling the existing divergent points of 
view. This plan had received the approbation of the official persons 
in Washington with whom it was discussed, although at that time 
there was not in existence any written text to which formal approval 
could be given. 
The time of Mr. Root’s arrival in Geneva happened to coincide 
with a meeting of the Council of the League. Sir Austen Chamber- 
lain, M. Briand, the late Herr Stresemann and other leading states- | 
men were therefore in Geneva at this time. When Mr. Root met 
these gentlemen socially and informally it was natural that the | 
problem of American accession to the Court should form a topic of 
conversation and in the course of these conversations Mr. Root took 
occasion to ascertain whether the plan which he had in mind would 
prove acceptable to the other States. It appeared that such was the 
case. 
Accordingly, when the Committee began its sessions on March 
11th, the Chairman, M. Scialoja, asked Mr. Root to distribute to 
the Committee the text of the proposal which he had in mind. It 
must, of course, be borne in mind that Mr. Root, like the other 
members of the Committee, was serving solely as an individual 
expert and not as an official delegate of his Government. 
In the two and one-half years which had intervened between the 
conclusion of the 1926 Conference of Signatory States and Mr. 
Root’s visit in Geneva, there had been much discussion regarding 
possible methods of escape from the deadlock which seemed to have 


resulted.? Most of these discussions had been focussed on the defini- 


7 See Quincy Wright, op. cit., p. 354 (34) ff., and Esther Everett Lape, ‘‘A Way Out 
of the Court Deadlock,"’ Atlantic Monthly, October, 1927, p. 517. 
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tion of the phrase “has or claims an interest,”’ as found in the fifth 
reservation, and upon the question of the requirement of unanimity 
or majority vote in requests for advisory opinions. Some of these 
suggestions were quite ingenious, but it did not appear that any of 
them was acceptable to both the United States and the signatory 
States. Mr. Root proposed a solution of the difficulty which avoided 
the determination of these two controversial issues. His project 
had two points of departure: the first was the acceptance of the 
Senate reservations, and the second was the Final Act and pre- 
liminary draft of a protocol adopted by the 1926 Conference. Thus 
from the United States it asked no departure from the position 
taken by the Senate, and from the other Governments it asked no 
concession which had not already been made at the Conference. If 
there had in reality been a real divergence of opinion on a question 
of substance, such a procedure would have been impossible, but as 
Mr. Kellogg pointed out in his note of February 19th, there seemed 
“to be but little difference regarding the substance of these rights 
and interests."’ The real difficulty seems to have been a procedural 
one, and Mr. Root accordingly endeavored to provide a form of 
procedure. The Senate reservations did not in themselves indicate 
how they were to be applied and, as will appear in greater detail sub- 
sequently, there were numerous procedural questions which the 
reservations raised but did not answer. It was this uncertainty as 
to the manner in which the reservations would be applied that had 
accounted to a large extent for the hesitancy on the part of the other 
States in according acceptance to the American conditions. 

The debates in the 1926 Conference had revealed the fact that 
there was little chance of obtaining at once a decision on the inter- 
pretation of the Covenant which would determine once and for all 
whether the unanimity or majority rule should prevail in the request- 
ing of advisory opinions.* Moreover, in the 1928 Assembly an 
attempt to force a solution of this question had been sidetracked. 
In the report adopted by the Committee of Jurists in March, 1929, 
it was again pointed out that such a solution was impossible.’° The 
Committee also felt obliged to reject the solution that would have 
been afforded by an entire abandonment of the whole system of ad- 

8 See Quincy Wright, op. cit., pp. 345-346 [25-26]. 

* An innocuous resolution was adopted, suggesting that the Council study the matter 


at some future time which might be appropriate. See Records of the Ninth Assembly. 


Plenary Meetings, pp. 73, 138. 
10 Minutes of 1929, p. 130; Appendix III, infra, p. 37. 
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visory opinions, to which many members of the League attach very 
great importance." The other conceivable solution of the difficulty 
which several writers had attempted, namely the definition of the 
term “interest’’ in the fifth reservation, was believed by Mr. Root 
to be impossible. He pointed out that the word “‘interest”’ is one 
which has many connotations in popular usage. In one sense the 
United States is ‘“‘interested’’ in the application and interpretation 
of all of the rules of international law. It is also “interested” in 
the welfare of every country which offers a market for its products. 
It did not appear, however, that these were the types of interest 
which the Senate intended to safeguard by the fifth reservation. 
On the other hand, it would not be sufficient to define the word in 
terms of legal interest, since this would exclude such questions of 
policy as the Monroe Doctrine, which it would appear that the 
Senate desired to protect. It was for these reasons that Mr. Root’s 
project attempted no solution of the two principal difficulties which 
had blocked the earlier states of the “negotiation.” 

Mr. Root also emphasized the fact that his project was designed 
to shift the discussion from the general and abstract fields which it 
had previously occupied to the consideration of definite, concrete 
cases. His experience as Secretary of State and in various inter- 
national conferences convinced him that in actual situations adjust- 
ment of difficulties could readily be made as those difficulties arose. 
This point of view seems to have been shared by the other experienced 
jurists and statesmen on the Committee. 


The Original Root Plan 


The original Root Plan as presented to the Committee was not 
intended to present an immutable text, to be accepted or rejected 
in toto. The normal procedure in any international conference, 
particularly if it be a meeting of lawyers, is to take a text as the 
basis of discussion and to evolve from that text a document which 
meets the views of the several participants. Mr. Root accordingly 
submitted a draft which was in part descriptive in its form and which 
was not intended to be taken as an ultimatum. The draft was 
carefully examined by the members of the Committee and various 
suggestions were made. Four members of the Committee formally 


1! See ibid.; also Final Act of 1926 Conference, in Minutes of 1929, p. 101, and discussion 
in the Committee of Jurists, remarks of M. Raestad, ibid., p. 76. 
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submitted substitute drafts. Of these three, one, which had been 
prepared by Sir Cecil Hurst, seemed best to express several different 
points of view which had been already expounded, and thereafter 
it was accordingly taken as a basis for discussion with the full 
approval of Mr. Root.” 

It is not to be assumed that either the Hurst Draft or the final 
text adopted by the Committee, contained any essential departure 
from Mr. Root’s original proposal. This will be apparent from 
a study of the texts. 

The original Root Draft and the Hurst Draft dealt only with the 
chief issue, that is to say, with the acceptance and application of 
the fifth reservation. It was entitled “Suggested Re-draft of Article 
4 of the Protocol of 1926.” It has already been noted that in that 
protocol a distinction was made between disputes to which the 
United States was a party and other disputes or questions in which 
the United States claimed an interest. Mr. Root followed this 
distinction. In regard to the first category, it was flatly stated 
that no opinion should be rendered without the consent of the 
United States. This was merely a statement of the doctrine of 
the Carelia case. In regard to the second category, the same rule 
was laid down. 

The draft then proceeds to explain the manner in which the 
United States’ claim of interest and consent should be made known. 
The first step was the provision that the Council or Assembly might 
invite an exchange of views with the United States if they desired, 
whenever they were contemplating a request for an advisory opinion. 
There was an implied promise that the United States would accept 
such an invitation. 

The second step was the provision that the Registrar should 
notify the United States whenever such a request came to the 
Court, and that a time limit should be set by the President of the 
Court within which a written statement by the United States would 
be received. This paragraph would merely serve to perpetuate the 
existing practice of the Court and reference to the appropriate 
Article 73 of the present Rules of Court is made accordingly. The 
third step was a stay of proceedings in the Court to permit of an 
exchange of views with the Council or Assembly, provided that the 
United States asserted an interest and a lack of consent. 

12 Minutes of 1929, p. 13. The text of the original Root Plan will be found in ibid., p. 9. 


C13] 





RE cea 


? 
' 
| 


Soret cannes aR aa 





534 
The last part of the draft is explanatory of the philosophy of 
the scheme and should be read in full: 


If after such an exchange of views, either while a question 
is in contemplation or after a question has gone to the Court, 
it shall appear (1) that no agreement can be reached as to 
whether the question does touch an interest of the United 
States within the true meaning of the second paragraph of 
this article; and (2) that the submission of the question is still 
insisted upon after attributing to the objections of the United 
States the same force and effect as attaches to a vote against 
asking for the opinion given by a Member of the League of 
Nations either in the Assembly or in the Council; and if it also 
appears that the United States has not been able to find the sub- 
mission of the question so important for the general good as 
to call upon the United States to forego its objection in that 
particular instance leaving the request to be acted upon by the 
Court without in any way binding the United States; then it 
shall be deemed that owing to a material difference of view 
regarding the proper scope of the practice of requesting advisory 
opinions the arrangement now agreed upon is not yielding 
satisfactory results and that the exercise of the powers of with- 
drawal provided in Article 7 hereof will follow naturally without 
any imputation of unfriendliness or of unwillingness to co- 
operate generally for peace and goodwill. 


To restate the project in terms of the foregoing discussion, it 
is this: The United States would be placed in a position where it 
would always be informed as to requests for advisory opinions. 
No opinion would be rendered by the Court before the United States 
had an opportunity to discuss the matter with the Council." In 
such an exchange of views it was highly probable, if not certain, 
that an agreement would be reached. Even if the matter were not 
adjusted by agreement, the vote of the United States was to have 
the same force and effect as that of any member of the Council, 
which might result in blocking the request. If it should eventually 
result that these steps did not lead to agreement it would have 
to be concluded that the co-operation of the United States in the 
work of the Court was not practicable. The United States (or the 
other States) would then withdraw from the Protocol of American 
Accession. The situation then would be what it is to-day—the 
United States would be a non-participating State and the other 


1% The Council is the only body which so far has requested advisory opinions, though 
the Assembly is privileged to do so. 
C14] 


535 


governments would continue with the Court in its present form of 
organization. It must be clearly noted that the withdrawal of the 
United States in such an improbable contingency would be due, 
not to the disagreement over the submission of a particular question, 
but to the far broader ground that there was ‘‘a material difference 
of view regarding the proper scope of the practice of requesting 
advisory opinions.”” The theory was that the chance of disagree- 
ment was so slight that the agreement was worth entering into and 
this would seem to be the case, provided that during the period of 
its operation the interests of the United States are adequately 
safeguarded. This question will be examined shortly. 

The Hurst Draft, revising the Root Draft, which was next taken 
as a basis of discussion, differs from the former proposal chiefly 
in form. In compliance with suggestions made by other members 
of the Committee, the first two paragraphs were combined and 
phrased in the language of the fifth reservation. With a view to 
simplifying and expediting the procedure, it was also proposed that 
notice should be sent to the United States by the Secretary-General 
of the League rather than through the more round-about channel of 
the Court. Mr. Root agreed willingly to this change, stating that 
though he had in his own draft felt it necessary to avoid placing 
this duty on the Secretary-General, he was glad to accept the sug- 
gestion if the other members of the Committee thought it desirable. 
But the Hurst Draft also retained the provision of the Root Draft 
for notice by the Registrar of the Court, opportunity for hearing 
and stay of proceedings to admit of an exchange of views. The 
United States thus secured a double safeguard. The Hurst Draft 
likewise retains the provision regarding the weight to be attached 
to the vote of the United States. In stating the ultimate possibility 
of withdrawal it condenses Mr. Root’s statement and omits the 
descriptive phrases. These were, however, statements of fact and 
they remain implicit in the revised text. 

This Hurst Draft was studied by a small sub-committee which 
reported substantial agreement though one member of the Com- 
mittee, M. Raestad, expressed a preference for the original text. 
The Committee then turned to its other task of the revision of the 
Statute, leaving the matter of American accession in the hands of 


4 See, for example, views of M. Van Eysinga, Minutes, 1929, p. 14. 
15 See Minutes, 1929, p. 23. 
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Sir Cecil Hurst as reporter, to prepare a final text in consultation 
with Mr. Root. 

As already stated, the drafts just discussed dealt only with the 
fifth reservation of the United States and took the form of an amend- 
ment to Article 4 of the 1926 preliminary draft of a protocol. When 
the Committee returned to this topic at its twelfth meeting, it 
had before it a complete protocol based on the 1926 draft and 
covering all the reservations. This new protocol was substantially 
in a form suggested by Mr. Root with slight drafting changes. Its 
preamble and Article 1 are highly important.!* The preamble states 
that the protocol is an agreement regarding the adherence of the 
United States “subject to the five reservations formulated by the 
Senate on January 27th, 1926.’’ In other words, there is no thought 
of the United States abandoning these five reservations or of adhering 
on any different basis. Article 1 declares that the other States 
“accept the special conditions attached by the United States in 
the five reservations mentioned above to its adherence to the said 
Protocol upon the terms and conditions set out in the following 
articles.” Acceptance of the reservations was insisted on by Mr. 
Root as the basis of agreement and acceptance is maintained as 
such in the Protocol. It is inaccurate to describe the terms of the 
Protocol as a ‘‘compromise”’ or as a “ substitute’; it is an acceptance 
and mode of application. Where the Protocol contains no provisions 
regarding a reservation or part thereof no need existed for establish- 
ing a procedure and full acceptance is given under Article 1. Thus, 
the Protocol contains no reference to the first and third reservations, 
which provide that adherence to the Court will not involve legal 
relations with the League and that the United States will pay a fair 
share of the Court’s expenses as determined by Congress. The other 
three reservations are specifically covered for the reasons that will 
appear. 

The second reservation safeguarded the right of the United 
States to participate equally in the election of judges. Article 
2 of the Protocol repeats the words of the reservation’? and adds 
anew sentence. Article 10 of the Statute states that those candidates 

16 The text of the final protocol as adopted is printed in Appendix IV, infra, p. 40. 

17 There is a slight verbal change: the reservation, in addition to speaking of ‘‘any and 
all proceedings for the election of judges or deputy judges” refers also to ‘‘the filling of 
vacancies."’ In such case the procedure is not different and the phrase ‘“‘any and all pro- 


ceedings’’ makes the other words redundant. They are therefore omitted. In the interest 
of clarification the Protocol adds the phrase modifying ‘‘election ""—*‘‘ provided for in the 


Statute of the Court.”’ 
[16] 


537 


who obtain an absolute majority of votes in the Assembly and in 
the Council shall be considered as elected. The acceptance of the 
second American reservation would constitute an amendment to 
this article and it therefore seemed desirable to state expressly that 
“The vote of the United States shall be counted in determining 
the absolute majority of votes required by the Statute.” The 
‘terms and conditions’’ of the acceptance of this reservation are 
thus solely for the purpose of ensuring its efficacy. 

The fourth reservation, in its first part, provides that the United 
States may withdraw at any time. The new protocol (Article 8) 
merely follows the draft protocol of 1926 in giving a repicrocal right 
to the other States.1* The “terms’’ and “conditions” here do 
not affect the Senate reservation at all, but merely ask the according 
of a like privilege to the other States. The same is true of the 
second part of the fourth reservation, which provides that the 
Statute shall not be amended without the consent of the United 
States. Following again the action of the 1926 Conference, Article 3 
of the new protocol would accord a reciprocal power to the other 
States by providing that the Statute may not be amended without 
the consent of all the Contracting States. Since the Statute is in 
effect a treaty, and since it is a general rule of international law 
that no treaty can be amended without the consent of all parties to 
it, the reservation and the Protocol are both merely declaratory of 
a pre-existing rule of law.” 

The first part of the fifth reservation was intended to prevent 
secret advisory opinions. The Rules of Court have from the very 
first made secret opinions impossible, and the revision of 1926 
strengthened this position. Nevertheless, as Mr. Kellogg pointed 
out in his note of February 19, 1929, the Court may change its 
rules at any time. The 1926 draft protocol had stated merely 
that ‘‘The Court shall render advisory opinions in public session.” 
The new protocol goes further in providing that ‘‘The Court shall 
render advisory opinions in public session after notice and oppor- 
tunity for hearing substantially as provided in the now existing 
Articles 73 and 74 of the Rules of Court.’° Again the “terms” 


18 See Quincy Wright, op. cit., p. 340 [20] ff. It should be remarked that the United 
States may withdraw by simple notification to the Secretary-General of the League, whereas 
the other States must act by at least a two-thirds majority. 

19 See ibid., pp. 343-345 [23-25]. 

2° These rules read as follows: 

‘*Art. 73. 1. The Registrar shall forthwith give notice of the request for an advisory 
opinion to the members of the Court, to the Members of the League of Nations, through 
the Secretary-General of the League, and to any states entitled to appear before the Court, 
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and ‘“‘conditions’’ merely strengthen the reservation through this 
incorporation by reference of the detailed rules. 

The second part of the fifth reservation has already been discussed 
since it was the core of the original Root and Hurst drafts. The 
final text as adopted by the Committee does not differ very materially 
from the Hurst Draft,** but one or two important points may be noted. 
The original Hurst Draft had merely provided that there should be 
an exchange of views between the Council or Assembly of the League 
and the United States, without indicating what the nature of this 
exchange should be. The final text expresses more clearly Mr. 
Root’s conception in saying that there should be an exchange of 
views ‘“‘as to whether an interest of the United States is affected.” 
In view of what has been said above® regarding the withdrawal of 
the United States in case of an eventual break-down of the plan, 
this is important. The exchange of views is not for the purpose of 
determining whether the advisory opinion should be requested, but 
merely for the purpose of ascertaining whether an interest of the 
United States is affected. Combined with the basic acceptance of 
the fifth reservation this provision seems to make it clear that if an 
interest of the United States is affected and if the United States 
does not consent, the opinion will not be requested so long as the 
Protocol remains in force, i.e. so long as the parties do not choose 


The Registrar shall also, by means of a special and direct communication, notify any 
Member of the League or state admitted to appear before the Court or international organi- 
zation considered by the Court (or, should it not be sitting, by the President) as likely to 
be able to furnish information on the question, that the Court will be prepared to receive. 
within a time limit to be fixed by the President, written statements, or to hear, at a public 
sitting to be held for the purpose, oral statements relating to the question. 

Should any state or Member referred to in the first paragraph have failed to receive 
the communication specified above, such state or Member may express a desire to submit a 
written statement, or to be heard; and the Court will decide. 

2. States, Members and organizations having presented written or oral statements 
or both shall be admitted to comment on the statements made by other states, Members 
or organizations, in the form, to the extent and within the time limits which the Court or, 
should it not be sitting, the President shall decide in each particular case. Accordingly, 
the Registrar shall in due time communicate any such written statements to states, Members 
and organizations having submitted similar statements. 

Art. 74. Advisory opinions shall be read in open Court, notice having been given to 
the Secretary-General of the League of Nations and to the representatives of states, of 
Members of the League and of international organizations immediately concerned. The 
Registrar shall take the necessary steps in order to insure that the text of the advisory 
opinion is in the hands of the Secretary-General at the seat of the League at the date and 
hour fixed for the meeting held for the reading of the opinion. 

Signed and sealed original copies of advisory opinions shall be placed in the archives of 
the Court and of the Secretariat of the League. Certified copies thereof shall be trans- 
mitted by the Registrar to States, to Members of the League, and to international organi- 
zations immediately concerned. 

Any advisory opinion which may be given by the Court, and the request in response 
to which it is given, shall be printed and published in a special collection for which the 
Registrar shall be responsible.”’ 

21 The phraseology and arrangement are slightly altered. 


2 Supra, pp. 14-15. 
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to exercise their power of withdrawal.” In the Committee, emphasis 
was also laid upon the moment at which the machinery for advising 
the United States regarding a pending request for an advisory opin- 
ion should come into play. The language of the final text is that the 
Secretary-General shall send notice to the United States “of any 
proposal before the Council or the Assembly of the League.” In 
the light of the Committee discussions, it may be said that the word 
“before’’ is intended to mean “under serious consideration.’’"* This 
obviates the necessity of setting the machinery in operation on the 
basis of some vague suggestion which might never materialize and 
on the other hand, avoids delaying the procedure until such a time 
as the Council might actually have begun a discussion of the question. 

The final text also includes a provision that the notice to the 
United States shall be sent “‘through any channel designated for 
that purpose by the United States’’; this provision does not appear 
in the original Hurst Draft. 

It might be argued that the fifth Senate reservation gave the 
United States an absolute veto power over requests for advisory 
opinions which is not preserved in the new protocol of American 
accession. In the first place, while it may have been thought by 
some members of the Senate that such a veto power would be secured, 
it should be noted that this theory would seem to rest upon the em- 
ployment of the word ‘claims an interest.’’ The fifth reservation, 
however, says that the Court shall not entertain any request for 
an advisory opinion touching a matter in which the United States 
claims an interest. If the fifth reservation had been flatly accepted 
as it stood, without the advantage of the procedural arrangement 
provided under the Root Plan, the following situation might have 
resulted: the Council would transmit a request to the Court; the 
United States would assert that it claimed an interest; the Court, 
under the acceptance of the reservation, would be prohibited from 
investigating whether the claim was a reasonable one, but it would 
be compelled to ask for proof as to whether the interest claimed 
was actually ‘‘touched’”’ by the request for an opinion; this would 
necessitate the United States defining its interest before the Court 
in order to establish that the interest was touched; thus the United 

% Cf. the similar interpretation of Senator Swanson in a radio address of October 3, 


1929; New York Times, Oct. 4, 1929. 
“% Minutes, 1929, Pp. 79. 
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States would be brought into litigation before the Court, which 
was exactly the result that it appears the fifth reservation aimed to 
avoid. 

It would thus seem that the Root Plan or Protocol of American 
Accession not only fully safeguards the United States along the lines 
contemplated by the Senate, but goes even further in this direction 
than the reservations themselves. It must be borne in mind that 
so long as the United States withholds itself from the Court, this 
Government remains without the safeguards and opportunity for 
exercising its influence which the new protocol affords. Accession 
to the Court Protocol, therefore, would enhance rather than weaken 
the protection of American interests. 

The new protocol has met with unanimous approval in Europe. 
It was approved by the Council of the League at its June session 
in Madrid and was placed on the agenda of the Assembly. By a 
further resolution of the Council adopted on August 3Ist, 1929, it 
was also referred to the Conference of forty Signatory States which 
met in Geneva in September. The Conference approved it unani- 
mously without any change at its second session on September 4, 
1929. It was then referred to the Assembly with the statement 
that ‘‘there is every reason to believe that it will meet with 
unanimous acceptance.’’ Formal approval by the Assembly was 
deemed necessary, since the Protocol would affect the right of the 
Assembly to request advisory opinions from the Court.** 

In the report of M. Politis for the First Committee of the Assembly 
the history of the question is summarised and some attention is 
paid to what were thought to be misapprehensions in the United 
States regarding advisory opinions. It is particularly interesting 
to note that the Rapporteur points out that the Council of the League 
has no authority under Article 13 of the Covenant “to oblige the 
members of the League to resort to war for the purpose of enforcing” 
an advisory opinion of the Court. It is noted that the last paragraph 
of Article 13 relates only to awards or decisions and that in this 
connection the power of the Council is limited to“ ‘proposing’ 
measures for the purpose of giving effect to them.”’ The First Com- 
mittee accordingly submitted to the Assembly a resolution for the 
adoption of the draft protocol. This resolution was unanimously 


25 See summary of these events in Report of the First Committee to the Assembly (M. 
Politis, Rapporteur), September 13, 1929; League Doc. No. A.49.1929.V. and Appendix 
VI, infra, p. 43. 
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passed on September 14, 1929, and the Protocol was immediately 
opened for signature.** At the time of the present writing it is under- 
stood that only four States, Albania, Abyssinia, Costa Rica, and 
Lithuania, have so far failed to sign, and the omission of these sig- 
natories is believed not to be due to any opposition to the Protocol. 

From the United States, official approval of the Protocol has also 
been given. On September 5th, Secretary of State Stimson issued 
to the press a statement which reads as follows: 


I have carefully examined the draft protocol recommended 
by the Committee of Jurists last spring for the purpose of 
meeting the objections represented by the reservations of the 
United States Senate in regard to the entry of the United 
States into the World Court and I have satisfied myself that 
this draft protocol, if ratified by the other signatory powers, 
would meet the objections raised by the Senate and fully 
protect the United States against the dangers anticipated by 
the Senate. Accordingly, last month I notified the Secretary 
General of the League of Nations, who is presenting this to 
the other signatory powers, that the draft protocol met with 
my approval and that if it was accepted by the other States 
I would recommend to the President of the United States that 
it be signed and submitted to the Senate for its consent to 
ratification." 


It is assumed that in accordance with the Secretary of State’s 
declaration, the Protocol will probably be submitted by the President 
to the Senate some time during the course of the regular session of 
Congress which opens in December, 1929. 


II. THE AMENDMENTS OF THE STATUTE 


As has been stated above, the Committee of Jurists was originally 
constituted for the purpose of considering the amendment of the 
Statute of the Court. It must not be assumed that this project 
was inspired by dissatisfaction with the Court’s work or organization. 
It was rather due to the fact that the utility of the Court had so 
far exceeded the most hopeful expectations of its founders that 
it had to some extent outgrown its original scheme of organization.** 
When the original plan was drawn up in 1920 by another Com- 

26 The Assembly made no changes in the texts as proposed by the Conference and en- 
dorsed by the First Committee. 

27 Department of State Press Release, September 5, 1920. The text of the notification 
to the Secretary-General of the League is printed in Appendix V, infra, p. 43- 


28 Mr. Root declared in a prepared statement to the Press at Geneva, March 20, 1929, 
that the Committee had to apply ‘‘the lessons, not of failure, but of success. 
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mittee of Jurists, of which also Mr. Root was a member, there was 
no similar tribunal in existence which could serve as a model. Con- 
sidering the small number of cases which had been referred to the 
Permanent Court of Arbitration, it was not then to be expected 
that the new Court would be very busy. The experience of seven 
years of operation, however, had demonstrated the contrary. But 
it was made quite clear in the 1928 Assembly when the resolution 
regarding amendments was adopted, that the contemplated revision 
was not to alter the fundamental organization of the Court. The 
time for a re-examination of the Statute was considered propitious, 
since in 1930 there is to be a new election of the entire bench.” 

The pervading aim of the Committee of Jurists in recommending 
amendments was to give assurance that the Court is “‘a real judicial 
body,”’ constantly at the disposal of the States of the world and 
possessing ‘‘alike the necessary juristic competence and experience 
of international affairs.’"** The recommendations of principal 
interest follow along the lines indicated by this statement and have 
to do with the more continuous functioning of the Court and with 
the qualifications of the judges. 

These points may be considered first. 


Permanent Functioning of the Court 


At present the Court holds one regular annual session beginning 
June 15th, with the addition of extraordinary sessions when neces- 
sary.** Hitherto, however, the extraordinary sessions have out- 
numbered the ordinary sessions. It thus seemed apparent that 
the Court should in future meet more frequently. In fact, the 
whole tendency of the Committee was to organize the Court as a 
permanent judicial body more along the lines of such national 
tribunals as the Supreme Court of the United States. The Com- 
mittee accordingly recommended that Article 23 of the Statute 
should be amended to provide that the Court “shall remain per- 
manently in session except during the judicial vacations.” This 
provision would necessarily imply that the judges should be per- 
manently at the disposal of the Court, and a provision to this effect 


29 In accordance with Article 13 of the Statute, which provides that judges shall be 
elected for nine years; the first election took place in 1921. 
4° Report of the Committee in Minutes, 1929, p. 110. 


% Article 23 of the Statute. . ‘ 
% Up to June, 1928, there had been six ordinary and seven extraordinary sessions; 


Fourth Annual Report of the Court, Series FE, No. 4, p. 139. 
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is also included in the new text of Article 23.% It was realized, 
however, that such a requirement might impose an unequal burden 
upon judges whose homes were situated outside of Europe. This 
possible inequality is covered by the recommendation that, ‘‘ Members 
of the Court whose homes are situated at more than five days’ 
normal journey from The Hague should be entitled, apart from the 
judicial vacations, to six months’ leave every three years.’’™ 


Composition of the Court 


In line with this new plan for the functioning of the Court, it 
was considered advisable to make some changes in the composition 
of the bench. The Court at present is composed of eleven judges 
and four deputy judges.** The reason for the existence of a group 
of deputy judges was that under the original arrangement whereby 
the Court might often sit in extraordinary session, it might not 
always be possible for the requisite judges to make a long journey 
to The Hague for the purpose of attending the session. In sucha 
case a deputy judge could be called upon to take the place thus left 
vacant so as to assure the presence of a quorum. Since these dep- 
uty judges were not to be called upon constantly to fulfill their 
judicial function, it was of course impossible to lay upon them the 
same disabilities in regard to outside activities as were imposed upon 
the regular judges. Nevertheless, when sitting upon the bench both 
classes of judges had co-equal status. Experience had not seemed to 
demonstrate that the plan had been wholly satisfactory. An addi- 
tional reason for a change was the amendment already discussed 
which would provide for continuous sessions of the Court and the 
constant accessibility of the regular judges. The Committee there- 
fore proposed the abolition of the class of deputy judges, and their 
replacement by an equal number of ordinary judges. This would 
bring the number of judges on the bench up to fifteen.** 

It was felt by some members of the Committee that a Court com- 
posed of fifteen judges might be somewhat unwieldy.*? Accordingly, 
on the suggestion of Mr. Root, the Committee recommended the 
adoption of a system of rotation which was based on the successful 


% For the full text of Article 23, see Appendix VII, infra, p. 50. 

4 The text of this article as proposed by the Committee, was approved by the September, 
1929, Conference with only slight changes. 

% Article 3 of the Statute. 

36 This recommendation was adopted by the Conference without any alteration. 


31 See Minutes, 1929, pp. 70, 74. 
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operation of a similar scheme in the courts of New York State. 
Under this system, as many as four judges might be relieved from 
sitting on the bench at any one time in order that they might devote 
themselves to the preparation of opinions on cases which they had 
already heard. The Committee pointed out that it would of course 
be necessary for the Court in arranging such a system of rotation to 
see to it that there would be no grounds for any suspicion that in 
any given case the Court had been specially composed for the purpose 
of affecting the decision in that case.** 

Considerable discussion took place in the Committee® regarding 
the question of activities of the judges which should be considered 
incompatible with membership of the Court. The present statute in 
Article 17 excludes the judges from acting as ‘agent, counsel, or 
advocate in any case of an international nature.’’ Article 16 of 
the Statute also excludes the ordinary members of the Court from 
exercising any political or administrative function. Under a scheme 
whereby the judges were only occasionally in attendance at the Court, 
it was proper and, in fact, essential, that they should be permitted 
to continue to follow outside occupations except where those occu- 
pations might be considered as prejudicial to their impartiality on 
the bench. But the new suggestions for the continuous functioning 
of the Court made it possible and desirable to exclude the judges also 
from other occupations. It was believed, for instance, that a mem- 
ber of the Court should not continue to exercise the profession of 
a practicing lawyer before national courts, or of a professor in 
a university. The proposed re-draft of Article 16 reads as follows: 
“The members of the Court may not exercise any political or admin- 
istrative function, nor engage in any other occupation of a profes- 
sional nature. ’’*° 

With a view to increasing still further the excellence of the Court, 
the Committee turned its attention to the qualifications which 
should characterize candidates for election.1. At the same time, 
the Committee appreciated that it would be unwise to lay down such 
narrow and inflexible rules in the Statute as would result in excluding 
highly qualified persons from serving on the bench. The desideratum 


38 The suggested text incorporating the above changes in a revision of Article 25 of the 
Statute was approved by the Conference without change. 


39 Minutes, 1920, p. 42ff. : n 
40 The Conference adopted the text as proposed by the Committee on the understanding 


that the words ‘‘occupation of a professional nature’ were to be interpreted in the widest 
sense, including, for example, ‘‘such an activity as being director of a company.” 
41 Minutes, 1929, pp. 24, 87. 
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was eventually reached by proposing a recommendation for an As- 
sembly resolution under which certain suggestions would be made 
to the national groups who nominate persons for election to the 
Court. It will be recalled that under Article 5 of the Statute the 
Secretary-General of the League is required to send notices to the 
members of the Permanent Court of Arbitration in various coun- 
tries, advising them of positions on the bench which are to be filled 
and requesting them to send in nominations. The resolution pro- 
posed covers two different qualifications. The first is in regard to 
the linguistic qualification of the candidate. In the past some diffi- 
culty had been experienced owing to the fact that though the official 
languages of the Court are both French and English, not all of the 
members of the Court were able to read or to express themselves in 
both, or even in one of these languages. The sub-committee charged 
with reporting on this matter suggested that they should have an 
‘“‘adequate”’ knowledge of the French and English languages.“ 
When this matter was re-examined by the whole Committee it was 
felt that the requirement of two languages was too strict, and it was 
therefore decided to use the following wording: “. . . at least 
able to read both the official languages of the Court and to speak 
one of them.” 

On the proposal of M. Fromageot,* the Committee also adopted 
a recommendation to the effect that candidates should have had 
‘‘ practical experience in international law."’ Article 2 of the Statute 
now requires merely that they should be persons “of recognized 
competence” in international law. M. Fromageot and other 
members of the Committee thought that the word “competence”’ 
did not include the element of practical experience which was con- 
sidered desirable.“ 

It was also suggested that the Secretary-General should recom- 
mend that to each nomination there should be attached a state- 
ment of the career of the person nominated, showing that he pos- 
sessed the required qualifications. 

«@ Minutes, 1920, p. 119. 

* Minutes, 1920, p. 24. 

“ This proposal was also approved by the Conference. It may be noted that the two 


new judges elected in September, 1929,—M. Fromageot and Sir Cecil Hurst,—are emi- 


nently qualified in this respect. : x 

‘6 The Conference accepted this proposal subject to a slight verbal change and with 
the omission of the injunction to the Secretary-General to notify the nominating groups. 
In the form of the final resolution of the Assembly, it is merely a desideratum placed on 
record; see Report of First Committee, League Doc. A.50.1929.V., D. 4. 
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An obvious result of the changes in the organization of the Court 
which have already been described, was the realization that the 
compensation of the judges would have to be increased. At present 
the system of compensation is based upon a small annual salary, 
plus special allowances. based on the days of service at The Hague.* 
Experience had shown that this system had involved great difficulties 
of administration and had not proven wholly satisfactory. The 
Committee therefore proposed that the regular members of the 
Court should receive a fixed annual salary of 45,000 Dutch florins 
(about $18,000). Following the present rule, an additional special 
allowance would be made for the President and Vice-President. 
Since, under Article 32 of the Statute, it is the Assembly of the League 
which fixes the compensation of the members of the Court, the Com- 
mittee’s recommendation on this point necessarily took the form 
of a draft resolution to be passed by the Assembly.*’ 

A few matters of perhaps less general interest connected with 
the composition and functioning of the Court may be alluded to 
briefly. The Statute at present contains no provision regarding the 
resignation of a judge. The chief difficulty arising in this connec- 
tion is that of ascertaining when a vacancy on the bench actually 
occurs, in order that a new election may take place. The judges are 
elected by the Council and Assembly of the League, but if a resig- 
nation had to be submitted to the same bodies, a long delay might 
be involved, owing to the fact that the Assembly meets but once a 
year. The Committee therefore recommended the addition of two 
paragraphs to Article 13 of the Statute, which would provide that 
resignations be addressed to the President of the Court for transmis- 
sion to the Secretary-General of the League of Nations; the notifica- 
tion would make the place vacant.* 

Another similar difficulty might arise with regard to vacancies 
caused by death or resignations. Article 14 of the Statute now pro- 
vides that ‘‘ vacancies shall be filled by the same method as that laid 
down for the first election.’’ But since, under Article 5, at least 
three months must elapse between the call for nominations and the 
elections, a vacancy might exist in the Court for over a year. This 

46 For the present scale of compensation of the members of the Court, see First Annual 


Report, Series F, No. 1, pp. 289-290. 
47 For the action taken by the Committee, see Minutes, 1929, pp. 115-116. Some changes 


were also suggested regarding the regulation of pensions. : 
48 Minules, 1920, p. 119. This recommendation was adopted by the Conference with 


a slight verbal change. 
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would be the case, for example, if a judge died two months before 
the Assembly met in September, in which case the election would 
have to wait over until the following year. The Committee con- 
sulted the Secretary-General of the League, who was of the opinion 
that no great difficulty would be experienced in calling a special 
session of the Assembly for the sole purpose of electing judges, since 
in such a situation the States would probably not feel under the 
necessity of sending special delegates, but could designate their 
Ministers resident in some European capital. The Committee 
therefore suggested that the Secretary-General should proceed to 
issue invitations for nominations within one month of the occurrence 
of the vacancy, and that the date of the election should be fixed by 
the Council at its next session. The Council would then be able 
to determine whether a special session of the Assembly were neces- 
sary or not.” 
Advisory Opinions 


One of the most important of the recommendations of the Com- 
mittee was that which deals with advisory opinions. The present 
Statute contains no reference whatever to advisory opinions.*® 
One reason for omitting this matter from the original Statute was 
the fact that the Committee of Jurists which drew up the original 
plan in 1920 had no data which would indicate how this aspect of 
the Court’s work would be carried on. The Court itself had had 
to remedy this deficiency by including detailed provisions in its 
rules. The Committee felt that these rules had proved highly satis- 
factory and they therefore proposed that the substance of Articles 
72, 73 and 74 of the present Rules should be reproduced in the Statute 
as Articles 65, 66 and 67 of a new Chapter IV." In addition, the 
Committee felt that a new article should be added in order to indi- 
cate that certain provisions of the Statute would be applicable to 
advisory opinions rendered in contentious matters whereas they would 

49 See Minutes, 1929, pp. 1190-120 and 137. The Conference approved this recommenda- 
tion without change. 

6° This feature of the Court’s jurisdiction is based upon Article 14 of the Covenant, 
and Article 36 of the Statute, which provides that ‘‘The jurisdiction of the Court com- 
prises . . ._ all matters specially provided for in treaties and conventions in force.”’ 

51 The texts of Articles 73 and 74 of the Rules of Court have been reproduced supra, 
p. 17, note. Article 72 which is reproduced in the new Article 67 of the Statute is as 
foilows: ‘‘Art. 72. Questions upon which the advisory opinion of the Court is asked shall 
be laid before the Court by means of a written request, signed either by the President of 
the Assembly or the President of the Council of the League of Nations, or by the Secretary- 
General of the League under instructions from the Assembly or the Council. 


The request shall contain an exact statement of the question upon which an opinion is 
required, and shall be accompanied by all documents likely to throw light upon the question.” 


[27] 








548 


not be applicable in matters of a non-contentious nature. This new 
article, which is number 68, merely provides that in the exercise of 
its advisory functions the Court is to be guided by the provisions of 
the preceding chapters of the Statute to the extent to which it recog- 
nizes that they are applicable. It is obvious that the adoption of 
these new articles would give additional satisfaction in the United 
States regarding the acceptance of the first part of the fifth 


reservation. 


Sundry Other Provisions 


The Committee also examined the provisions of the Statute deal- 
ing with the special chambers for Labour Cases, for Transit and 
Communications Cases, and for Summary Procedure. One of the 
more important of the amendments suggested is the application to 
these three chambers of the provision of Article 31 of the Statute 
relating to the selection of national judges, in cases where a judge of 
the nationality of only one of the parties is on the bench. 

In connection with the question of national judges, there was an 
interesting debate raised by the suggestion of Sir Cecil Hurst that 
for the purpose of the application of this article, it should be recog- 
nized that the British Dominions are to be considered as having an 
identity separate from that of Great Britain. The result of this 
interpretation would be that in case the Court should be seised of 
a dispute between Canada and Italy, for example, the presence of 
an English judge on the bench would not prevent Canada from ap- 
pointing a national judge under Article 31. This question was dis- 
cussed at some length in the Committee, and several of the mem- 
bers disagreed with Sir Cecil Hurst’s interpretation, while others 
expressed some agreement. The net result was merely that the Com- 
mittee took no action upon the matter.** Another interesting dis- 
cussion which also led to no conclusion was that which turned upon 
the proposal of M. Fromageot of France that dissenting opinions 
should be abolished. This is the European practice and is contrary 
to the Anglo-American practice now actually prevailing in the Court. 
This proposal was opposed by Mr. Root and by Sir Cecil Hurst, 

52 The Conference accepted these suggestions of the Committee in substantially the 
same form as recommended. The Committee had omitted in the new articles 66 and 67 
that part of the Rules which requires notice to interested international organizations as 
well as to interested States. In response to a memorandum from the International Labour 


Office (League Doc. A.22.1929) the conference restored these words. 
53 See Minutes, 1920, pp. 70-72 and 84-87. 
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both of whom felt that such a change would be disastrous. There- 
upon M. Fromageot withdrew his proposal. 

At the Conference which met in Geneva in September, 1929, a 
new matter was raised by the Brazilian delegate. Brazil, while 
still a party to the Court treaty, has withdrawn from the League of 
Nations and therefore occupies a unique position. The Brazilian 
Government had given notice that it wished to contribute to the 
Court’s expenses and asked that steps should be taken to permit 
Brazil to participate in the election of judges. The Conference 
accordingly examined Articles 4 and 35 of the Statute and with re- 
lation to the election of judges suggested the inclusion of a new 
paragraph in Article 4 as follows: 

“The conditions under which a State which has accepted the 

Statute of the Court, but is not a member of the League of 

Nations, may participate in electing the members of the Court 


shall, in the absence of a special agreement, be laid down by 
the Assembly on the proposal of the Council.’’®* 


The mention of a “special agreement’’ would provide for the 
situation of the United States, which would be covered by the pro- 
posed Protocol of American Accession. In further connection with 
the status of Brazil, an amendment was suggested in Article 35 
which deals with the contribution toward the expenses to the Court of 
a State which is a party to a dispute, but not a member of the League. 
The special situation of the United States under the Protocol of 
American Accession is cared for by the addition of a sentence to 
the effect that the Court is not to fix the amount of the contribution 
if the State in question is already bearing a share of the expenses of 
the Court. This arrangement would also apply to the case of Brazil, 
should that State make a voluntary contribution to the expenses.** 


Procedure for Approving the Protocols 


The procedure necessary to bring into force the Protocol of Ameri- 
can Accession and the Protocol of Amendments, presents some com- 
plications. In the first place the amendments must be adopted 
before next September if they are to take effect prior to the new 
elections as originally planned. But experience has shown that it 


% Minutes, 1920, pp. 50-51. 

55 Report of the First Committee to the Assembly, op. cit., p. 3. 

56 It may be noted that the Committee of Jurists had considered this question, but had 
contented itself with an interpretation in its report without considering it necessary to 
amend the text of Article 35; see Minutes, 1929, p. 124. 
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is extremely difficult to secure action by forty or more parliaments 
in the space of one year. From the point of view of the United 
States, it appeared that ratification of the Protocol of Accession 
would have to precede American action on the Amendments. But if 
American Accession were not completed until after the other States 
had accepted the Amendments, the old protocol or treaty of 1920 
to which this Government planned to accede, would no longer be in 
existence. To avoid this dilemma the signatory States generously 
suggested that for the purpose of acting upon the Amendments, the 
United States would be considered as a State which has ratified 
the original protocol of 1920. The United States could thus voice 
an objection to the Amendments even before becoming a party to 
the Court treaty. It is of course very unlikely that the American 
Government would do so since the suggested revision seems to be 
entirely along lines which would be favored in this country. 

The Conference®’? pointed out that three instruments would be 
presented to the United States for its acceptance, namely, (1) The 
Protocol of Signature of 1920; (2) the Protocol of American Acces- 
sion; and (3) the Protocol of Amendments. It was stated that 
“while it is of course not within the province of the . . . Con- 
ference to anticipate what procedure the United States may follow, 
it may be hoped that the United States will in due course sign and 
ratify all three above-mentioned instruments.” 

The form in which the matter is presented is as follows:* The 
Amendments are set forth in an annex to a protocol which declares 
that the signatories agree to the amendments thus set out. The 
Protocol is open for signature by the signatories of the original Pro- 
tocol of Signature of December 16th, 1920, and by the United States. 
The Protocol is to be ratified, but it will enter into force on September 
Ist, 1930, “provided that the Council of the League of Nations has 
satisfied itself that those members of the League of Nations and 
States mentioned in the Annex to the Covenant which have ratified 
the Protocol of December 16th, 1920, and whose ratification of the 
present protocol has not been received by that date, have no objec- 
tion to the coming into force of the Amendments to the Statute of 
the Court which are annexed to the present protocol.’”’ For this 
purpose, the United States ‘shall be in the same position as a State 


57 Through a letter from its President to the First Committee of the Assembly. 
8 See League Doc.A.s50 (Annexe).1929.V. 
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which has ratified the Protocol of December 16th, 1920."’ ‘“‘ After 
the entry into force of the present protocol, the new provisions 
shall form part of the statute adopted in 1920 and the provisions 
of the original articles which have been made the subject of amend- 
ment shall be abrogated. It is understood that, until January Ist, 
1931, the Court shall continue to perform its functions in accordance 
with the Statute of 1920.” “‘ After the entry into force of the present 
protocol, any acceptance of the Statute of the Court shall constitute 
an acceptance of the Statute as amended.’’® 

This arrangement contemplating that a treaty may come into 
force through failure to object, is rather novel and, if successful 
may prove a useful precedent for the future. It is inspired by the 
necessity for quick action. It presents some possible difficulties. 
The Protocol of Signature of 1920 is a treaty and can be amended 
only by unanimous consent.*® If a State whose constitutional sys- 
tem requires parliamentary approval for ratification signs the new 
protocol but thereafter remains inactive and silent, can it be said 
that it has approved the amendments? If not, are the amendments 
effective? Can the State be bound by the signature of an agent, 
who under the national law of the state ex hypothese is not authorized 
so to bind the State? In practical effect, however, it is probable 
that if such a situation should develop, the executive branch of such 
government would inform the Council that due to the failure to 
secure parliamentary consent to timely ratification, it must be con- 
sidered as objecting to the coming into force of the Amendments on 
the date specified. So far as the Government of the United States 
is concerned, it would seem unlikely that that Government would 
care to exercise its privilege of blocking the amendments unless it 
first ratified the Statute. There would, however, seem to be no 
technical objection to its doing so if it appeared that the Senate 
would find itself in serious disagreement with the proposed amend- 
ments. This would not seem likely for the reasons already indicated. 

Since, under the circumstances, a debate in the Senate on the ac- 
cession of the United States could scarcely ignore the projected 
amendments, it would seem that all three protocols might well besub- 
mitted simultaneously to that body as suggested by the Conference. 


59 Similarly under Article 6 of the Protocol of American Accession, any future signature 
of the Protocol of 1920 is declared to be an acceptance of the former protocol as well. 
60 Cf. supra p. 17. 
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APPENDIX I 


LETTER FROM THE GOVERNMENT OF THE UNITED STATES OF AMERICA TO THE 
SECRETARY-GENERAL OF THE LEAGUE ® 


Washington, February 19th, 1929. 


I have the honour to refer to the communication of this Department 
dated March 2nd, 1926, informing you of the resolution of the Senate of 
the United States setting forth the conditions and understandings on which 
this Government might become a signatory to the Protocol of Signature 
of the Statute of the Permanent Court of International Justice, and to 
inform you that I am to-day transmitting to each of the signatories of the 
Protocol a communication which, after referring to my previous communi- 
cation on the subject, reads as follows: 


Five Governments unconditionally accepted the Senate reserva- 
tions and understandings; three indicated that they would accept 
but have not formally notified my Government of their acceptance; 
fifteen simply acknowledged the receipt of my Government's note 
of February 12th, 1926; while twenty-four have communicated to 
my Government replies as hereinafter indicated. 

At a Conference held in Geneva in September, 1926, by a large 
number of the States signatories to the Protocol of Signature of the 
Statute of the Permanent Court of International Justice, a final act 
was adopted in which were set forth certain conclusions and recom- 
mendations regarding the proposal of the United States, together 
with a preliminary draft of a protocol regarding the adherence of 
the United States, which the Conference recommended that all the 
signatories of the Protocol of Signature of December 16th, 1920, should 
adopt in replying to the proposal of the United States. Twenty- 
four of the Governments adopted the recommendations of the Con- 
ference of 1926 and communicated to the Government of the United 
States in the manner suggested by the Conference. By these replies 
and the proposed protocol attached thereto, the first four reserva- 
tions adopted by the Senate of the United States were accepted. The 
fifth reservation was not accepted in full, but so much of the first part 
thereof as required the Court to render advisory opinions in public 
session was accepted, and the attention of my Government was called 
to the amended Rules of the Court requiring notice and an opportunity 
to be heard. 

The second part of the fifth reservation therefore raised the only 
question on which there is any substantial difference of opinion. That 
part of the reservation reads as follows: 

6 Committee of Jurists on the Statute of the Permanent Court of International Justice. 


Minutes of the Session held at Geneva March 11-19, 1929. League Document No. C. 166. 
M.66.1929.V., pp. 96-97. 
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“ . . Nor shall it (the Court) without the consent of 
the United States entertain any request for any advisory opinion 
touching any dispute or question in which the United States 
has or claims an interest.” 


It was observed in the Final Act of the Conference that, as regards 
disputes to which the United States is a party, the Court had already 
pronounced upon the matter of disputes between a member of the 
League of Nations and a State not a member, and reference was made 
to Advisory Opinion No. 5 in the Eastern Carelia case in which the 
Court held that it would not pass on such a dispute without the con- 
sent of the non-member of the League. The view was expressed 
that this would meet the desire of the United States. - 

As regards disputes to which the United States is not a party but in 
which it claims an interest, the view was expressed in the Final Act 
that this part of the fifth reservation rests upon the presumption that 
the adoption of a request for an advisory opinion by the Council or 
the Assembly requires a unanimous vote. It was stated that, since 
this has not been decided to be the case, it cannot be said with certainty 
whether in some or all casesa decision by a majority may not be suff- 
cient but that, in any case where a State represented on the Council 
or in the Assembly would have a right to prevent by opposition in 
either of these bodies the adoption of a proposal to request an ad- 
visory opinion from the Court, the United States should enjoy an 
equal right. Article 4 of the Draft Protocol states that, ‘should the 
United States offer objection to an advisory opinion being given by 
the Court, at the request of the Council or the Assembly, concerning 
a dispute to which the United States is not a party or concerning a 
question other than a dispute between States, the Court will attribute 
to such objection the same force and effect as attaches to a vote against 
asking for the opinion given by a member of the League of Nations 
either in the Assembly or in the Council,” and that “the manner in 
which the consent provided for in the second part of the fifth reserva- 
tion is to be given” should be the subject of an understanding to be 
reached by the Government of the United States with the Council 
of the League of Nations. 

The Government of the United States desires to avoid, in so far 
as may be possible, any proposal which would interfere with or em- 
barrass the work of the Cooncl of the League of Nations, doubtless 
often perplexing and difficult, and it would be glad if it could dispose 
of the subject by a simple acceptance of the suggestions embodied in 
the Final Act and Draft Protocol adopted at Geneva on September 
23rd, 1926. There are, however, some elements of uncertainty in 
the bases of these suggestions which seem to require further discus- 
sion. The powers of the Council and its modes of procedure depend 
upon the Covenant of the League of Nations, which may be amended 
at any time. The ruling of the Court in the Eastern Carelia case and 
the Rules of the Court are also subject to change at any time. For 
these reasons, without further enquiry into the practicability of the 
suggestions, it appears that the Fretocel submitted by the twenty- 
four Governments in relation to the fifth reservation of the United 
States Senate would not furnish adequate protection to the United 
States. It is gratifying to learn from the proceedings of the Conference 
at Geneva that the considerations inducing the adoption of that part 
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of Reservation 5 giving rise to differences of opinion are appreciated 
by the Powers participating in that Conference. Possibly the interest 
a the United States thus attempted to be safeguarded may be fully 
protected in some other way or by some other formula. The Govern- 
ment of the United States feels that such an informal exchange of 
views as is contemplated by the twenty-four Governments should, as 
herein suggested, lead to agreement upon some provision which in 
unobjectionable form would protect the rights and interests of the 
United States as an adherent to the Court Statute, and this expecta- 
tion is strongly supported by the fact that there seems to be but little 
difference regarding the substance of these rights and interests. 


(Signed) FRANK B. KELLOGG. 


APPENDIX II 


RESOLUTION OF THE SENATE OF THE UNITED STATES ADOPTED 
JANUARY 27TH, 1926 % 


Whereas the President, under date of February 24th, 1923, transmitted 
a message to the Senate, accompanied by a letter from the Secretary of 
State, dated February 17th, 1923, asking the favourable advice and con- 
sent of the Senate to the adherence on the part of the United States to the 
Protocol of December 16th, 1920, of Signature of the Statute for the Per- 
manent Court of International Justice, set out in the said message of the 
President (without accepting or agreeing to the Optional Clause for Com- 
pulsory Jurisdiction contained therein), upon the conditions and under- 
standings hereafter stated, to be made a part of the instrument of adherence: 

Therefore be it 

Resolved (two-thirds of the Senators present concurring), That the 
Senate advise and consent to the adherence on the part of the United 
States to the said Protocol of December 16th, 1920, and the adjoined 
Statute for the Permanent Court of International Justice (without accept- 
ing or agreeing to the Optional Clause for Compulsory Jurisdiction con- 
tained in said Statute), and that the signature of the United States be 
affixed to the said Protocol, subject to the following reservations and 
understandings, which are hereby made a part and condition of this resolu- 
tion, namely: 

1. That such adherence shall not be taken to involve any legal 


relation on the part of the United States to the League of Nations or 
the assumption of any obligations by the United States under the 
Treaty of Versailles. 

2. That the United States shall be permitted to participate through 
representatives designated for the purpose and upon an equality with 
the other States, members respectively of the Council and Assembly 
of the League of Nations, in any and all proceedings of either the Coun- 
cil or the Assembly for the election of judges or aay judges of the 
Permanent Court of International Justice or for the filling of vacancies. 


& Op. cit., p. 98. 
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3. That the United States will pay a fair share of the expenses of 
the Court as determined and appropriated from time to time by the 
Congress of the United States. 

4. That the United States may at any time withdraw its adherence 
to the said Protocol and that the Statute for the Permanent Court 
of International Justice adjoined to the Protocol shall not be amended 
without the consent of the United States. 

. That the Court shall not render any advisory opinion except 
publicly after due notice to all States adhering to the Court and to all 
interested States and after public hearing or opportunity for hearing 

iven to any State concerned; nor shall it, without the consent of the 
United States, entertain any request for an advisory opinion touch- 
ing any dispute or question in which the United States has or claims 
an interest. 


The signature of the United States to the said Protocol shall not be 
affixed until the Powers signatory to such protocol shall have indicated, 
through an exchange of notes, their acceptance of the foregoing reserva- 
tions and understandings as a part and a condition of adherence by the 
United States to the said Protocol. 

Resolved further, As a part of this act of ratification, that the United 
States approve the Protocol and Statute hereinabove mentioned, with 
the understanding that recourse to the Permanent Court of International 
Justice for the settlement of differences between the United States and any 
other State or States can be had only by agreement thereto through general 
or special treaties concluded between the parties in dispute; and 

Resolved further, That adherence to the said Protocol and Statute 
hereby approved shall not be so construed as to require the United States 
to depart from its traditional policy of not intruding upon, interfering 
with, or entangling itself in the political questions of policy or internal 
administration of any foreign State; nor shall adherence to the said Protocol 
and Statute be construed to imply a relinquishment by the United States 
of its traditional attitude toward purely American questions. 

Agreed to, January 16th (Calendar day, January 27th), 1926. 


ApPENnDIx III 


REPORT ADOPTED BY THE COMMITTEE OF JURISTS ON THE QUESTION OF THE 
ACCESSION OF THE UNITED STATES OF AMERICA TO THE 
PROTOCOL OF SIGNATURE OF THE STATUTE OF THE COURT®™ 


On February r9th, 1929, the Secretary of State of the United States of 
America addressed to each of the Governments which had signed the Proto- 
col of Signature of the Statute of the Permanent Court of International 
Justice, dated December 16th, 1920, and also to the Secretary-General of 
the League of Nations a note suggesting that an exchange of views might 


% Op. cit., p. 130ff. 
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lead to an agreement with regard to the acceptance of the stipulation set 
forth in the resolution adopted by the Senate of the United States on Janu- 
ary 27th, 1926, as the conditions upon which the United States would 
adhere to the said Protocol. This note was considered by the Council of 
the League of Nations at its meeting on March gth, 1929, and cordial 
satisfaction was expressed at the prospect which the note held out that a 
solution might be found for the difficulties which had prevented the ad- 
herence of the United States in 1926. On the same date, a resolution was 
adopted by the Council, requesting the Committee of Jurists, which had 
been appointed by the Council at its meeting on December 14th, 1928, 
to consider the revision of the Statute of the Permanent Court of Inter- 
national Justice, to deal with this question as well as those with which it 
was already charged and to make any suggestions which it felt able to offer 
with a view to facilitating the accession of the United States on conditions 
satisfactory to all the interests concerned. 

It has been of the greatest assistance to the Committee in the accom- 
plishment of this additional task that among its members was to be found 
the Honourable Elihu Root, formerly Secretary of State of the United 
States, and one of the members of the Committee which in 1920 framed 
the original draft of the Statute of the Court. His presence in the Com- 
mittee has enabled it to re-examine with good results the work accom- 
plished by the Special Conference which was convoked by the Council in 
1926 after the receipt of the letter of March 2nd of that year from the then 
Secretary of State of the United States, informing the Secretary-General 
of the League that the United States was disposed to adhere to the Protocol 
of December 16th, 1920, on certain conditions enumerated in that letter. 
The United States did not see its way to participate, as it was invited todo, 
in the Special Conference of 1926, and, unfortunately, the proposals which 
emanated from that Conference were found not to be acceptable to the 
United States. Nevertheless, as is shown by the note of February 19th, 
1929, from Mr. Kellogg, the margin of difference between the require- 
ments of the United States and the recommendations made by the Special 
Conference to the Powers which had signed the Protocol of December 16th, 
1920, is not great. For this reason, the Committee adopted as the basis 
of its discussions the preliminary draft of a protocol annexed to the Final 
Act of that Conference and has introduced into the text the changes which 
it believes to be necessary to overcome the objections encountered by 
the draft of 1926 and to render it acceptable to all parties. This revised 
text is now submitted to the Council of the League. 

The discussions in the Committee have shown that the conditions with 
which the Government of the United States thought it necessary to ac- 
company the expression of its willingness to adhere to the Protocol estab- 
lishing the Court owed their origin to apprehension that the Council 
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or the Assembly of the League request from the Court advisory opinions 
without reference to interests of the United States which might in certain 
cases be involved. Those discussions have also shown that the hesitation 
felt by the delegates to the Conference of 1926, as to recommending the 
acceptance of those conditions was due to apprehension that the rights 
claimed in the reservations formulated by the United States might be 
exercised in a way which would interfere with the work of the Council or 
the Assembly and embarrass their procedure. The task of the Committee 
has been to discover some method of ensuring that neither on the one side 
nor on the other should these apprehensions prove to be well founded. 

No difficulty has at any time been felt with regard to the acceptance of 
the conditions laid down by the United States except in so far as they re- 
late to advisory opinions, and the task of the Committee would have been 
simplified if its members had felt able to recommend that the system of 
asking the Court for an advisory opinion upon any particular question 
should be abandoned altogether. The Committee however, is of opinion 
that it cannot recommend any such drastic solution. The system of asking 
the Court for an advisory opinion has proved to be of substantial utility 
in securing a solution of questions which could not conveniently be sub- 
mitted to the Court in any other form. It has also on occasions enabled 
parties to a dispute to ask for the submission of their difference to the 
Court in the form of a request for an advisory opinion when they were 
for various reasons unwilling to submit it in the form of international 
litigation. 

The Committee has also felt obliged to reject another method by which 
satisfaction might without difficulty be given to the conditions laid down 
by the United States. It is that of recommending the adoption of a rule 
that in all cases a decision on the part of the Council or of the Assembly to 
ask for an advisory opinion from the Court must be unanimous. As is 
pointed out in the Final Act of the Special Conference of 1926, it was not 
then possible to say with certainty whether a decision by a majority was 
not sufficient. It is equally impossible to-day. All that is possible is to 
guarantee to the United States a position of equality in this matter with 
the States which are represented in the Council or the Assembly of the 
League. 

Furthermore, mature reflection convinced the Committee that it was 
useless to attempt to allay the apprehensions on either side, which have 
been referred to above, by the elaboration of any system of paper guarantees 
or abstract formulae. The more hopeful system is to deal with the prob- 
lem in a concrete form, to provide some method by which questions as 
they arise may be examined and views exchanged, and a conclusion there- 
by reached after each side has made itself acquainted with the difficulties 
and responsibilities which beset the other. It is this method which the 
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Committee recommends should be adopted, and to provide for which it 
now submits a text of a protocol to be concluded between the States which 
signed the Protocol of 1920 and the United States of America. 

The note of February rg9th, 1929, from the Secretary of State of the 
United States makes it clear that the Government of the United States 
has no desire to interfere with or to embarrass the work of the Council or 
the Assembly of the League, and that that Government realizes the diffi- 
culties and responsibilities of the tasks with which the League is from time 
to time confronted. It shows that there is no intention on the part of the 
United States Government of hampering, upon unreal or unsubstantial 
grounds, the machinery by which advisory opinions are from time to time 
requested. The Committee is thereby enabled to recommend that the 
States which signed the Protocol of 1920 should accept the reservations 
formulated by the United States upon the terms and conditions set out 
in the articles of the draft protocol. This is the effect of Article I of the 
draft now submitted. 

The next three Articles reproduce without substantial change the cor- 
responding articles of the draft of 1926. 

The fifth Article provides machinery by which the United States will 
be made aware of any proposal before the Council or the Assembly for 
obtaining an advisory opinion and will have an opportunity of indicating 
whether the interests of the United States are affected, so that the Council 
or the Assembly, as the case may be, may decide its course of action with 
full knowledge of the position. One may hope with confidence that the 
exchange of views so provided for will be sufficient to ensure that an under- 
standing will be reached and no conflict of views will remain. 

The provisions of this Article have been worded with due regard to the 
exigencies of business in the Council of the League. The desirability of 
obtaining an advisory opinion may only become apparent as the session of 
the Council is drawing to a close and when it may not be possible to com- 
plete the exchange of views before the members of that body separate. In 
that case, it will be for the Council to give such directions as the circum- 
stances may require, in order to ensure that the intentions of the Article 
are carried out. The request addressed to the Court may, for instance, be 
held up temporarily, or it may be despatched with a request that the Court 
will nevertheless suspend action on the request until the exchange of views 
with the United States has been completed. The provisions of the Article 
have purposely been framed so as to afford a measure of elasticity in its 
application. Similarly, if the Court has commenced the preliminary pro- 
ceedings consequent upon the receipt of the request for an advisory opinion 
and has given notice of the request to the United States in the same way 
as to the other Governments, the proceedings may, if necessary, be inter- 
rupted in order that the necessary exchange of views may take place. 


C38 J 


559 


What is said in this paragraph with regard to requests for advisory opinions 
made by the Council would also apply to requests by the Assembly in the 
event of the Assembly making any such request. 

The provisions of this Article should in practice afford protection to all 
parties in all cases, but if they do not, it must be recognised that the solu- 
tion embodied in the present proposal will not have achieved the success 
that was hoped, and that the United States would be fully justified in 
withdrawing from the arrangement. It is for this eventuality that provi- 
sion is made in the last paragraph of the Article. It may be hoped that, 
should any such withdrawal by the United States materialise, it would in 
fact be followed or accompanied by the conclusion of some new and more 
satisfactory arrangement. 

In order to ensure so far as possible that the parties to the Protocol of 
1920 shall be identical with the parties to the new protocol, Article 6 pro- 
vides that any State which in future signs the Protocol of 1920 shall be 
deemed to accept the new protocol. 

The remaining provisions of the draft protocol do not call for detailed 
comment, because they are in substance similar to the corresponding pro- 
visions of the draft protocol of 1926. 

It is necessary to consider what steps will be required to bring the Pro- 
tocol of which the text is now submitted into force in the event of the 
recommendations of the Committee being accepted. 

If the terms of the Protocol are approved by the Council, it will be ad- 
visable that the Secretary-General should be directed, when answering 
Mr. Kellogg’s note of February 19th, 1929, to communicate the draft to 
the Government of the United States. Since the Protocol, if approved, 
covers the entire ground of Mr. Kellogg’s note, its transmission with a 
statement of the Council’s approval would seem to constitute an adequate 
reply to that note. It should at the same time be communicated to all 
the States which signed the Protocol of December 16th, 1920, together 
with a copy of the resolution of the Senate of the United States, dated 
January 27th, 1926, containing the reservations of the United States. 

It should also be communicated to the Assembly, in which the proposal 
for the appointment of this Committee originated, in order that, if its 
terms are acceptable to that body, a resolution approving it may be passed 
by the Assembly in the course of its ensuing session. Any action taken by 
the Assembly should be communicated to the signatory States which are 
called upon to determine whether or not to sign the new protocol now 
proposed. 

If the replies from the various Governments indicate a desire for a further 
exchange of views with regard to the nature of the proposed arrangement 
with the United States or to the terms of the draft protocol, it will be for 
the Council to decide whether such exchange of views should proceed 
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through the diplomatic channel or whether it is necessary to convoke a. 


further special conference for the purpose, at which States not members of 
the League might be represented. In any event, such exchange of views 
should, if possible, be completed before the conclusion of the Assembly, 
in order that the approval by the Assembly may be obtained in 1929. A 
copy of the Protocol in terms approved will then be prepared for signature 
and every effort should be made to secure that delegates to the meeting of 
the Assembly or of the special conference, if there should be one, should 
be authorised to sign the instrument and should actually sign it before 
they leave Geneva. The signature of representatives of States not mem- 
bers of the League should be obtained at the same time. 

As provided in Article 7 of the draft, the Protocol will come into force 
as soon as it has been ratified by the States which have ratified the Protocol 
of December 16th, 1920, and by the United States, and, as soon as it has 
come into force, it will be possible for the United States to take the neces- 
sary steps to become a party to the Protocol of December 16th, 1920, and 
to any further protocol which may have been concluded for introducing 
amendments into the Statute of the Court. 

When that happy result has been achieved, it will be possible to feel that 
further progress has been made in establishing the reign of law among 
the nations of the world and in diminishing the risk that there may be 
a resort to force for the solution of their conflicts. 


APPENDIX IV 


PROTOCOL FOR THE ACCESSION OF THE UNITED STATES TO THE PROTOCOL OF 
SIGNATURE OF THE STATUTE OF THE PERMANENT COURT OF 
INTERNATIONAL JUSTICE ™ 
(THE ‘“‘ROOT PLAN”’) 


The States signatories of the Protocol of Signature of the Statute of 
the Permanent Court of International Justice, dated December 16th, 1920, 
and the United States of America, through the undersigned duly authorised 
representatives, have mutually agreed upon the following provisions re- 
garding the adherence of the United States of America to the said Protocol, 
subject to the five reservations formulated by the United States in the 
resolution adopted by the Senate on January 27th, 1926. 


Article 1 


The States signatories of the said Protocol accept the special conditions 
attached by the United States in the five reservations mentioned above 
to its adherence to the said Protocol upon the terms and conditions set 
out in the following articles. 

Op. cit., p. 132. 
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Article 2 


The United States shall be admitted to participate, through representa- 
tives designated for the purpose and upon an equality with the signatory 
States members of the League of Nations represented in the Council or 
in the Assembly, in any and all proceedings of either the Council or the 
Assembly for the election of judges or deputy judges of the Permanent 
Court of International Justice, provided for in the Statute of the Court. 
The vote of the United States shall be counted in determining the absolute 
majority of votes required by the Statute. 


Article 3 


No amendment of the Statute of the Court may be made without the 
consent of all the Contracting States. 


Article 4 


The Court shall render advisory opinions in public session after notice 
and opportunity for hearing substantially as provided in the now existing 
Articles 73 and 74 of the Rules of Court. 


Article 5 


With a view to ensuring that the Court shall not, without the consent 
of the United States, entertain any request for an advisory opinion touch- 
ing any dispute or question in which the United States has or claims an 
interest, the Secretary-General of the League of Nations shall, through 
any channel designated for that purpose by the United States, inform the 
United States of any proposal before the Council or the Assembly of the 
League for obtaining an advisory opinion from the Court, and thereupon, 
if desired, an exchange of views as to whether an interest of the United 
States is affected shall proceed with all convenient speed between the 
Council or Assembly of the League and the United States. 

Whenever a request for an advisory opinion comes to the Court, the 
Registrar shall notify the United States thereof, among other States men- 
tioned in the now existing Article 73 of the Rules of Court, stating a reason- 
able time limit fixed by the President within which a written statement 
by the United States concerning the request will be received. If for any 
reason no sufficient opportunity for an exchange of views upon such re- 
quest should have been afforded and the United States advises the Court 
that the question upon which the opinion of the Court is asked is one that 
affects the interests of the United States, proceedings shall be stayed for 
a period sufficient to enable such an exchange of views between the Council 
or the Assembly and the United States to take place. 
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With regard to requesting an advisory opinion of the Court in any case 
covered by the preceding paragraphs, there shall be attributed to an ob- 
jection of the United States the same force and effect as attaches to a 
vote against asking for the opinion given by a Member of the League of 
Nations in the Council or in the Assembly. 

If, after the exchange of views provided for in paragraph 1 and 2 of this 
Article, it shall appear that no agreement can be reached and the United 
States is not prepared to forgo its objection, the exercise of the powers of 
withdrawal provided for in Article 8 hereof will follow naturally without 
any imputation of unfriendliness or unwillingness to co-operate generally 
for peace and goodwill. 

Article 6 


Subject to the provisions of Article 8 below, the provisions of the present 
protocol shall have the same force and effect as the provisions of the Statute 
of the Court and any future signature of the Protocol of December 16th, 
1920, shall be deemed to be an acceptance of the provisions of the present 
protocol. 

Article 7 


The present protocol shall be ratified. Each State shall forward the 
instrument of ratification to the Secretary-General of the League of Na- 
tions, who shall inform all the other signatory States. The instruments 
of ratification shall be deposited in the archives of the Secretariat of the 
League of Nations. 

The present protocol shall come into force as soon as all States which 
have ratified the Protocol of December 16th, 1920, and also the United 
States have deposited their ratifications. 


Article 8 


The United States may at any time notify the Secretary-General of 
the League of Nations that it withdraws its adherence to the Protocol of 
December 16th, 1920. The Secretary-General shall immediately com- 
municate this notification to all the other States signatories of the Protocol. 

In such case, the present protocol shall cease to be in force as from the 
receipt by the Secretary-General of the notification by the United States. 

On their part, each of the other Contracting States may at any time 
notify the Secretary-General of the League of Nations that it desires to 
withdraw its acceptance of the special conditions attached by the United 
States to its adherence to the Protocol of December 16th, 1920. The 
Secretary-General shall immediately give communication of this notifica- 
tion to each of the States signatories of the present protocol. The present 
protocol shall be considered as ceasing to be in force if and when, within 
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one year from the date of receipt of the said notification, not less than 
two-thirds of the Contracting States other than the United States shall 
have notified the Secretary-General of the League of Nations that they 
desire to withdraw the above-mentioned acceptance. 

Done at , the day of ,» 19 , in a single copy, 
of which the French and English texts shall both be authoritative. 


APPENDIX V 


AIDE MEMOIRE PRESENTED ON AUGUST 14, 1929, BY MR. HUGH R. WILSON, 
THE AMERICAN MINISTER AT BERNE, TO SIR ERIC DRUMMOND, 
THE SECRETARY-GENERAL OF THE LEAGUE OF NATIONS ® 


The Minister of the United States to Switzerland has been instructed 
to acknowledge in person the courtesy of the Secretary-General of the 
League of Nations in forwarding his informal note of May 2, 1929, and his 
formal note from Madrid dated June 12, 1929, the latter enclosing the 
Council's resolution of June 12, 1929, League Document C. 142. M. 52. 
1929. V, containing the texts of the report of the Committee of Jurists 
adopted at their session in Geneva, March 11 to March 19, 1929, and the 
annexed draft protocol as mentioned in the resolution regarding the ques- 
tion of American Accession to the Protocol of Organization of the Statute 
of the Permanent Court of International Justice. 

The Minister has been instructed at the same time to inform the Secre- 
tary General that after careful examination the Secretary of State considers 
that the said draft protocol would effectively meet the objections repre- 
sented in the reservations of the United States Senate and would consti- 
tute a satisfactory basis for the adherence of the United States to the Pro- 
tocol and Statute of the Permanent Court of International Justice dated 
December 16, 1920, and that after the draft protocol has been accepted 
by the States signatory to the Protocol of Signature and the statute of the 
Permanent Court he will request the President of the United States for 
the requisite authority to sign and will recommend that it be submitted 
to the Senate for its consent to ratification. 


ApPeNDIx VI 


REPORT OF M. POLITIS TO THE ASSEMBLY, ON AMERICAN ACCESSION 66 


After the resolution adopted by the Senate of the United States on 
January 27th, 1926, with regard to the adherence of the United States to 
the Protocol of Signature of the Statute of the Permanent Court of Inter- 
national Justice of December 16th, 1920, a Conference of the Signatories 


65 Dept. of State Press Release, September 5, 1929. 
66 League Doc.A.49.1929.V.(Sept. 13th, 1929). 
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of the said Protocol was held at Geneva in September 1926, for the purpose 
of considering how effect might be given to the reservations and under- 
standings embodied in the Senate resolution. The Conference of 1926 pre- 
pared the draft of a Protocol which it was believed would meet all the 
requirements of the situation, but unfortunately the Government of the 
United States, which had not been represented in the Conference, did not 
see its way to accept the Protocol. 

On February 19th, 1929, the Government of the United States intimated 
by means of a note addressed to all the interested parties that an exchange 
of views might lead to an agreement with regard to the conditions upon 
which the United States desired to adhere to the Statute of the Court. 
Arrangements were accordingly made by the Council of the League that 
the Committee of Jurists which it had appointed in pursuance of the resolu- 
tion of the Assembly dated September 20th, 1928, on the subject of the 
examination of the Statute of the Court to see whether any amendments 
were necessary, should deal also with the question raised by the note from 
the United States Government and should make any suggestions which it 
felt able to offer with a view to facilitating the accession of the United 
States on conditions satisfactory to all the interests concerned. 

It was of the greatest assistance to the Committee in the accomplishment 
of this additional task that among its members was to be found the Honour- 
able Elihu Root, formerly Secretary of State of the United States, and one 
of the members of the Committee which in 1920 framed the original draft 
of the Statute of the Court. His presence in the Committee enabled it to 
re-examine with good results the work accomplished by the Special Con- 
ference which met in 1926. The note from the United States Government 
to which reference is made above had shown that the margin of difference 
between the requirements of the United States and the recommendations 
made by the Special Conference was not great. For this reason, the Com- 
mittee of Jurists adopted as the basis of its discussions the preliminary 
draft of a protocol which was annexed to the Final Act of that Conference 
and introduced into it the changes which it believed were necessary in 
order to overcome the objections encountered by the draft of 1926 and 
to render it acceptable to all parties. 

The revised draft protocol was submitted to the Council of the League 
and adopted by that body at its session at Madrid on June 12th, 1929. It 
was placed on the agenda of the present session of the Assembly and also, 
in consequence of a resolution of the Council of August 31st, 1929, upon 
that of the Conference convened to consider the revision of the Court's 
Statute. This Conference has now informed the Assembly that the text 
of the Protocol has been approved by all the Governments represented in 
the Conference and that there is every reason to believe that it will meet 
with unanimous acceptance. It is necessary, however, that the Protocol 
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should be formally approved by the Assembly of the League before it is 
opened for signature, as the agreement which it embodies will affect the 
right of the Assembly to ask for an advisory opinion from the Court. 

No difficulty has at any time been felt with regard to the acceptance of 
the conditions laid down by the United States in the Senate resolution of 
January 27th, 1926, except in so far as they relate to advisory opinions. 
A simple solution of these difficulties would have been found had it been 
possible to agree that the system of asking the Court for an advisory 
opinion upon any particular question should be abandoned altogether. 
So drastic a solution, however, is not at present feasible. The system of 
asking the Court for an advisory opinion has proved to be of substantial 
utility in securing a solution of questions which could not conveniently be 
submitted to the Court in any other form. It has also on occasions en- 
abled the parties to a dispute to ask for the submission of their differences 
to the Court in the form of a request for an advisory opinion when they 
were for various reasons unwilling to submit them in the form of inter- 
national litigation. 

Another method by which satisfaction might easily have been given 
to the conditions laid down by the United States would have been that of 
adopting a rule that in all cases a decision on the part of the Council or of 
the Assembly to ask for an advisory opinion from the Court must be 
unanimous. As was pointed out in the Final Act of the Special Conference 
of 1926, it is not possible to say with certainty whether a decision by a 
majority is not sufficient. On this point, all that is possible is to guarantee 
to the United States a position of equality with the States which are rep- 
resented in the Council or the Assembly of the League. 

The investigation of the whole subject which was made by the Committee 
of Jurists showed that the conditions with which the Government of the 
United States thought it necessary to accompany the expression of its 
willingness to adhere to the Protocol establishing the Court owed their 
origin to apprehension that the Council or the Assembly of the League 
might request from the Court advisory opinions without reference to the 
interests of the United States, which might in certain cases be involved. 
Those discussions also showed that the hesitation felt by the delegates to 
the Conference of 1926 as to recommending the acceptance of those con- 
ditions was due to apprehension that the rights claimed in the reservations 
formulated by the United States might be exercised in a way which would 
interfere with the work of the Council or the Assembly and embarrass 
their procedure. 

The system of asking a judicial tribunal for advisory opinions is one 
which does not exist at all in the United States of America, and it is not 
unnatural that some misapprehension should be entertained in that coun- 
try as to the réle which the Permanent Court of International Justice ful- 
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fils in giving advisory opinions on questions submitted to it by the Council 
or the Assembly of the League. The procedure followed by the Court 
in dealing with the questions submitted to it for an advisory opinion is 
in fact almost identical with the procedure which is followed in dealing 
with contentious cases. 

Misapprehension appears also to exist in the United States as to the 
powers of the Council to give effect to the opinions rendered by the Court 
on questions submitted to it by the Council or the Assembly. It has, for 
instance, been suggested that the provisions of the concluding paragraph 
of Article 13 of the Covenant would enable the Council to oblige the mem- 
bers of the League to resort to war for the purpose of enforcing such an 
opinion. 

This view is erroneous. The last paragraph of Article 13 relates only to 
awards or decisions, not to advisory opinions. Advisory opinions are 
given by the Court at the request only of the Council or the Assembly of 
the League and in general only for the purpose of guiding the organs of the 
League or the International Labour Office in questions which come before 
those bodies in the execution of their duties. They are opinions only and 
in theory are not binding. Even in cases where an advisory opinion was 
asked for by the Council or the Assembly at the request of individual 
States which preferred to submit their disputes to judicial settlement 
through the machinery of an advisory opinion rather than by direct sub- 
mission to the Court, the powers of the Council would not go beyond its 
general duty of securing respect for treaty engagements by ensuring that 
parties which submit their dispute for decision by a tribunal shall execute 
in good faith the decision which may be rendered. The power of the Council 
under Article 13, paragraph 4, in connection with awards or judicial deci- 
sions, is limited to “ proposing” measures for the purpose of giving effect 
to them. It cannot do more. It certainly could not oblige States to take 
measures which would violate their treaty engagements. 

The discussions which took place in the Committee of Jurists showed that 
it was useless to attempt to allay the apprehensions on either side referred 
to above by the elaboration of any system of paper guarantees or abstract 
formulae. The only satisfactory method would be to deal with the prob- 
lem in a concrete form, to provide some method by which the parties 
might be brought into contact so that questions as they arise might be 
examined and views exchanged and a conclusion thereby reached after 
each side had made itself acquainted with the difficulties and responsi- 
bilities which beset the other. This is the method which the Committee 
recommended should be adopted and to provide for which it submitted 
the text of a protocol to be concluded between the States which signed the 
Protocol of 1920 and the United States of America. This view has been 
endorsed by the Conference which has recently concluded its labours, and 
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the First Committee now recommends that it should be adopted by the 
Assembly. 

The note of February 19th, 1929, from the United States has made it 
clear that that Government has no desire to interfere with the work of the 
Council or the Assembly of the League and that there is no intention on 
the part of that Government to hamper, upon unreal or unsubstantial 
grounds, the machinery by which advisory opinions are from time to time 
requested. This rendered it possible for the Committee to recommend 
that the States which signed the Protocol of 1920 should accept the reser- 
vations formulated by the United States upon the terms and conditions 
set out in the articles of the draft protocol which the Committee prepared 
and which is now annexed to this report. The important article is No. 5, 
which provides machinery by which the United States will be made aware 
of any proposal before the Council or the Assembly for obtaining an ad- 
visory opinion and will have an opportunity of indicating whether the 
interests of the United States are affected, so that the Council or the As- 
sembly, as the case may be, may decide its course of action with full knowl- 
edge of the position. It may be expected that the exchange of views so 
provided for will be sufficient to ensure that an understanding will be 
reached and no conflict of views will remain. 

The provisions of this Article have been worded with due regard to the 
exigencies of business in the Council of the League. The desirability of 
obtaining an advisory opinion may only become apparent as the session of 
the Council is drawing to a close and when it may not be possible tocomplete 
the exchange of views before the members of that body separate. In that 
case, it will be for the Council to give such directions as the circumstances 
may require, in order to ensure that the intentions of the article are carried 
out. The request addressed to the Court, may, for instance, be held up 
temporarily, or it may be despatched with a request that the Court will 
nevertheless suspend action on the request until the exchange of views 
with the United States has been completed. The provisions of the Article 
have purposely been framed so as to afford a measure of elasticity in its 
application. Similarly, if the Court has commenced the preliminary pro- 
ceedings consequent upon the receipt of the request for an advisory opinion 
and has given notice of the request to the United States in the same way 
as to the other Governments, the proceedings may, if necessary, be inter- 
rupted in order that the necessary exchange of views may take place. 
What is said in this paragraph with regard to requests for advisory opinions 
made by the Council would also apply to requests by the Assembly in the 
event of the Assembly making any such request. 

The provisions of this Article should in practice afford protection to all 
parties in all cases; but, if they do not, it must be recognised that the solu- 
tion embodied in the present proposal will not have achieved the success 
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that was hoped for and that the United States would be fully justified 
in withdrawing from the arrangement. It is for this eventuality that 
provision is made in the last paragraph of the Article. It may be hoped 
that, should any such withdrawal by the United States materialise, it 
would in fact be followed or accompanied by the conclusion of some new 


and more satisfactory arrangement. 

In order to ensure so far as possible that the parties to the Protocol of 
1920 shall be identical with the parties to the new protocol, Article 6 pro- 
vides that any State which in future signs the Protocol of 1920 shall be 
deemed to accept the new protocol. 

The remaining provisions of the draft protocol do not call for detailed 
comment, because they are in substance similar to the corresponding 
provisions of the Draft Protocol of 1926. 

For these reasons the First Committee submits the following resolution 
to the Assembly: 


“The Assembly adopts the draft protocol relating to the adherence 
of the United States of America to the Protocol of Signature of the 
Statute of the Permanent Court of International Justice.” 


It is understood that, if this resolution is adopted by the Assembly, the 
Secretary-General will proceed forthwith to open the Protocol for signature. 


ApPENDIx VII 


TEXT PROPOSED BY THE COMMITTEE OF JURISTS FOR THE AMENDMENT OF THE 
STATUTE OF THE COURT® 


(Revised texts, as proposed by the Conference of 1929, in italics.) 


New Article 3. 
The Court shall consist of fifteen members. 


New Article 4. 

The members of the Court shall be elected by the Assembly and by the 
Council from a list of persons nominated by the national groups in the 
Court of Arbitration, in accordance with the following provisions: 

In the case of members of the League of Nations not represented in the 
Permanent Court of Arbitration, the lists of candidates shall be drawn 
up by national groups appointed for this purpose by their Governments 
under the same conditions as those prescribed for members of the Per- 
manent Court of Arbitration by Article 44 of the Convention of The Hague 
of 1907 for the Pacific Settlement of International Disputes. 

The conditions under which a State which has accepted the Statute of 
the Court, but is not a member of the League of Nations, may participate 


& Minutes, 1929, op. cil., p. 126ff. 
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in electing the members of the Court shall, in the absence of a special agree- 
ment, be laid down by the Assembly on the proposal of the Council. 


New Article 8. 


The Assembly and the Council shall proceed independently of one 
another to elect the members of the Court. 


New Article 13. 


The members of the Court shall be elected for nine years. 

They may be re-elected. 

They shall continue to discharge their duties until their places have been 
filled. Though replaced, they shall finish any cases which they may have 
begun. 

In the case of the resignation of a member of the Court, the resignation 
will be addressed to the President of the Court for transmission to the 
Secretary-General of the League of Nations. 

This notification makes the place vacant. 

This last notification makes the place vacant. 


New Article 14. 

Vacancies which may occur shall be filled by the same method as that 
laid down for the first election, subject to the following provision: the 
Secretary-General of the League of Nations shall, within one month of 
the occurrence of the vacancy, proceed to issue the invitations provided 
for in Article 5, and the date of the election shall be fixed by the Council 
at its next session. 


New Article 15. 

A member of the Court elected to replace a member whose period of 
appointment has not expired, will hold the appointment for the remainder 
of his predecessor’s term. 


New Article 16. 
The members of the Court may not exercise any political or administra- 
tive function, nor engage in any other occupation of a professional nature. 
Any doubt on this point is settled by the decision of the Court. 


New Article 17. 


No member of the Court may act as agent, counsel or advocate in any 
case of an international nature. 

No member of the Court may act as agent, counsel or advocate in any case. 

No member may participate in the decision of any case in which he has 
previously taken an active part as agent, counsel or advocate for one of 
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the contesting parties, or as a member of a national or international Court, 
or of a commission of enquiry, or in any other capacity. 
Any doubt on this point is settled by the decision of the Court. 


New Article 23. 

The Court shall remain permanently in session except during the judicial 
vacations, the dates and duration of which shall be fixed by the Court 
at the end of each year for the following year. 

The Court shall remain permanently in session except during the judicial 
vacations, the dates and duration of which shall be fixed by the Court. 

Members of the Court whose homes are situated at more than five 
days’ normal journey from The Hague shall be entitled, apart from the 
judicial vacations, to six months’ leave every three years. 

Members of the Court whose homes are situated at more than five days’ 
normal journey from The Hague shall be entitled, apart from the judicial 
vacations, to six months’ leave every three years, not including the time spent 
in travelling. 

Members of the Court shall be bound, unless they are on regular leave 
or prevented from attending by illness or other serious reason duly ex- 
plained to the President, to hold themselves permanently at the disposal 
of the Court. 


New Article 25. 


The full Court shall sit except when it is expressly provided otherwise. 

Subject to the condition that the number of judges available to con- 
stitute the Court is not thereby reduced below eleven, the Rules of Court 
may provide for allowing one or more judges, according to circumstances, 
and in rotation, to be dispensed from sitting. 

Provided always that a quorum of nine judges shall suffice to constitute 
the Court. 


New Article 26. 


Labour cases, particularly cases referred to in Part XIII (Labour) of 
the Treaty of Versailles and the corresponding portions of the other Treaties 
of Peace, shall be heard and determined by the Court under the following 
conditions: 

The Court will appoint every three years aspecial Chamber of five judges, 
selected so far as possible with due regard to the provisions of Article 9. 
In addition, two judges shall be selected for the purpose of replacing a 
judge who finds it impossible to sit. If the parties so demand, cases will 
be heard and determined by this Chamber. In the absence of any such 
demand, the full Court will sit. In both cases, the judges will be assisted 
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by four technical assessors sitting with them but without the right to vote, 
and chosen with a view to ensuring a just representation of the competing 
interests. 

The technical assessors shall be chosen for each particular case in ac- 
cordance with rules of procedure under Article 30 from a list of “‘ Assessors 
for Labour Cases’’ composed of two persons nominated by each member 
of the League of Nations and an equivalent number nominated by the 
Governing Body of the Labour Office. The Governing Body will nom- 
inate, as to one half, representatives of the workers, and, as to one half, 
representatives of employers from the list referred to in Article 412 of the 
Treaty of Versailles and the corresponding Articles of the other Treaties 
of Peace. 

Recourse may always be had to the summary procedure provided for in 
Article 29, in the cases referred to in the first paragraph of the present 
Article, if the parties so request. 

In Labour cases, the International Office shall be at liberty to furnish 
the Court with all relevant information, and for this purpose the Director 
of that Office shall receive copies of all the written proceedings. 


New Article 27. 

Cases relating to transit and communications, particularly cases re- 
ferred to in Part XII (Ports, Waterways and Railways) of the Treaty 
of Versailles and the corresponding portions of the other Treaties of Peace, 
shall be heard and determined by the Court under the following conditions: 

The Court will appoint every three years a special Chamber of five 
judges, selected so far as possible with due regard to the provisions of 
Article 9. In addition, two judges shall be selected for the purpose of 
replacing a judge who finds it impossible to sit. If the parties so demand, 
cases will be heard and determined by this Chamber. In the absence of 
any such demand, the full Court will sit. When desired by the parties or 
decided by the Court, the judges will be assisted by four technical assessors 
sitting with them, but without the right to vote. 

The technical assessors shall be chosen for each particular case in ac- 
cordance with rules of procedure under Article 30 from a list of “‘ Assessors 
for Transit and Communications Cases’’ composed of two persons nomi- 
nated by each Member of the League of Nations. 

Recourse may always be had to the summary procedure provided for 
in Article 29, in the cases referred to in the first paragraph of the present 
Article, if the parties so request. 


New Article 29. 
With a view to the speedy despatch of business, the Court shall form 
annually a Chamber composed of five judges who, at the request of the 
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contesting parties, may hear and determine cases by summary procedure. 
In addition, two judges shall be selected for the purpose of replacing a 
judge who finds it impossible to sit. 


New Article 31. 

Judges of the nationality of each of the contesting parties shall retain 
their right to sit in the case before the Court. 

If the Court includes upon the Bench a judge of the nationality of one 
of the parties, the other party may choose a person to sit as judge. Such 
person shall be chosen preferably from among those persons who have 
been nominated as candidates as provided in Articles 4 and 5. 

If the Court includes upon the Bench no judge of the nationality of the 
contesting parties, each of these parties may proceed to select a judge as 
provided in the preceding paragraph. 

The present provision shall apply to the case of Articles 26, 27 and 29. 
In such cases, the President shall request one or, if necessary, two of the 
members of the Court forming the Chamber to give place to the members 
of the Court of the nationality of the parties concerned, and, failing such 
or if they are unable to be present, to the judges specially appointed by the 
parties. 

Should there be several parties in the same interest, they shall, for the 
purpose of the preceding provisions, be reckoned as one party only. Any 
doubt upon this point is settled by the decision of the Court. 

Judges selected as laid down in paragraphs 2, 3 and 4 of this Article shall 
fulfil the conditions required by Articles 2, 17 (paragraph 2), 20 and 24 of 
this Statute. They shall take part in the decision on terms of complete 
equality with their colleagues. 


New Article 32. 


The members of the Court shall receive an annual salary. 

The President shall receive a special annual allowance. 

The Vice-President shall receive a special allowance for every day on 
which he acts as President. 

The judges appointed under Article 31, other than members of the Court, 
shall receive an indemnity for each day on which they sit. 

These salaries, allowances and indemnities shall be fixed by the Assembly 
of the League of Nations on the proposal of the Council. They may not be 
decreased during the term of office. 

The salary of the Registrar shall be fixed by the Assembly on the proposal 
of the Court. 

Regulations made by the Assembly shall fix the conditions under which 
retiring pensions may be given to members of the Court and to the Regis- 
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trar, and the conditions under which members of the Court and the 
Registrar shall have their travelling expenses refunded. 
The above salaries, indemnities and allowances shall be free of all 


taxation. 


New Article 38, No. 4. 

The amendment only affects the French text which is altered to read as 
follows: 

4. Sous réserve de la disposition de l'article 59, les décisions judiciare 
et la doctrine des publicistes les plus qualifiés des différentes nations, comme 
moyen auxiliaire de détermination des régles de droit. 


New Article 39. 


The official languages of the Court shall be French and English. If the 
parties agree that the case shall be conducted in French, the judgment 
will be delivered in French. If the parties agree that the case shall be con- 
ducted in English, the judgment will be delivered in English. 

In the absence of an agreement as to which language shall be employed, 
each party may, in the pleadings, use the language which it prefers; the 
decision of the Court will be given in French and English. In this case 
the Court will at the same time determine which of the two texts shall 
be considered as authoritative. 

The Court may, at the request of any party, authorise a language other 
than French or English to be used. 


New Article 40. 

Cases are brought before the Court, as the case may be, either by the 
notification of the special agreement or by a written application addressed 
to the Registrar. In either case the subject of the dispute and the con- 
testing parties must be indicated. 

The Registrar shall forthwith communicate the application to all 


concerned. 
He shall also notify the Members of the League of Nations through the 


Secretary-General, and also any States entitled to appear before the Court. 


New Article 45. 

The amendment only affects the English text which is altered to read 
as follows: 

The hearing shall be under the control of the President or, if he is unable 
to preside, of the Vice-President; if neither is able to preside, the senior 
judge shall preside. 
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Chapter IV.—Advisory Opinions 


New Article 65. 


Questions upon which the advisory opinion of the Court is asked shall 
be laid before the Court by means of a written request, signed either by 
the President of the Assembly or the President of the Council of the League 
of Nations, or by the Secretary-General of the League under instructions 
from the Assembly or the Council. 

The request shall contain an exact statement of the question upon which 
an opinion is required, and shall be accompanied by all documents likely 
to throw light upon the question. 


New Article 66. 


1. The Registrar shall forthwith give notice of the request for an ad- 
visory opinion to the Members of the League of Nations, through the 
Secretary-General of the League, and to any States entitled to appear be- 
fore the Court. 

The Registrar shall also, by means of a special and direct communica- 
tion, notify any Member of the League or State admitted to appear before 
the Court considered by the Court (or, should it not be sitting, by the 
President) as likely to be able to furnish information on the question, that 
the Court will be prepared to receive, within a time-limit to be fixed by 
the President, written statements, or to hear, at a public sitting to be held 
for the purpose, oral statements relating to the question. 

Should any State or Member referred to in the first paragraph have 
failed to receive the communication specified above, such State or Member 
may express a desire to submit a written statement, or to be heard; and 
the Court will decide. 


2. States or Members having presented written or oral statements or 
both shall be admitted to comment on the statements made by other 
States or Members in the form, to the extent and within the time which 
limits the Court or, should it not be sitting, the President shall decide in 
each particular case. Accordingly, the Registrar shall in due time com- 
municate any such written statements to States or Members having sub- 
mitted similar statements. 


I. The Registrar shall forthwith give notice of the request for an advisory 
opinion to the Members of the League of Nations, through the Secretary- 
General of the League, and to any States entitled to appear before the Court. 

The Registrar shall also, by means of a special and direct communication, 
notify any Member of the League or State admitted to appear before the Court 
or international organisation considered by the Court (or, should it not be 
sitting, by the President) as likely to be able to furnish information on the 
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question, that the Court will be prepared to receive, within a time-limit to be 
fixed by the President, written statements, or to hear, at a public sitting to be 
held for the purpose, oral statements relating to the question. 

Should any Member or State referred to in the first paragraph have failed 
to receive the communication specified above, such Member or State may ex- 
press a desire to submit a written statement, or to be heard; and the Court will 
decide. 


2. Members, Staies and organisations having presented written or oral 
statements, or both, shall be admitted to comment on the statements made by 
other Members, States or organisations, in the form, to the extent and within 
the time-limits which the Court, or should it not be sitting, the President shall 
decide in each particular case. Accordingly the Registrar shall in due time 
communicate any such written statements to Members, States and organisa- 
tions having submitted similar statements. 


New Article 67. 


The Court shall deliver its advisory opinions in open Court, notice 
having been given to the Secretary-General of the League of Nations and 
to the representatives of States and Members of the League immediately 
concerned. 

The Court shall deliver its advisory opinions in open Court, notice having 
been given to the Secretary-General of the League of Nations and to the repre- 
sentatives of Members of the League, of States and of international organisa- 
tions immediately concerned. 


New Article 68. 


In the exercise of its advisory functions, the Court shall apply Articles 
65, 66 and 67. It shall further be guided by the provisions of the preceding 
chapters of this Statute to the extent to which it recognises them to be 
applicable to the case. 

In the exercise of its advisory functions, the Court shall further be guided 
by the provisions of the Statute which apply in contentious cases to the extent 
to which it recognises them to be applicable. 


B. Recommendations and Draft Resolutions 


1. The Committee decided to suggest that the Assembly should adopt 
the following recommendation: 

The Secretary-General, in issuing the invitations provided for in Article 
5 of the Statute, will request the national groups to satisfy themselves that 
the candidates nominated by them possess recognised practical experience 
in international law and that they are at least able to read both the official 
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languages of the Court and to speak one of them; he will recommend the 
groups to attach to each nomination a statement of the career of the person 
nominated showing that he possesses the required qualifications. 

The Assembly associates itself with the following recommendation adopted 
by the Conference: 


“The Conference recommends that, in accordance with the spirit of 
Articles 2 and 39 of the Statute of the Court, the candidates nominated 
by the national groups should possess recognised practical experience in 
international law and that they should be at least able to read both the 
official languages of the Court and to speak one of them; it also considers 
it desirable that to the nominations there should be attached a statement 
of the careers of the candidates justifying their candidature." 

2. In connection with the new text of Article 32 of the Statute, the 
Committee drew up the following draft resolutions: 


DRAFT RESOLUTION CONCERNING SALARIES® 


In accordance with the provisions of Article 32 of the Statute, the As- 
sembly of the League of Nations fixes the salaries, allowances and indem- 
nities of the members and judges of the Permanent Court of International 
Justice as follows: 

Dutch florins 


President: 
ee 
re 


Vice-President: 
Annual salary 45,000 
Allowance for each day on ‘duty (100 x 100) 10,000 (maximum) 


Members: 
Annual salary . ... « brn’ geo 
Judges referred to in Article 31 of the Statute: 
Indemnity foreach day onduty. . . . 100 
Allowance for each day of attendance .. 50 


DRAFT RESOLUTION AMENDING PARAGRAPH 5 OF ARTICLE I OF THE 
REGULATION REGARDING PENSIONS 


The payment of a pension shall not begin until the person entitled to 
such pension has reached the age of 65. Should, however, the person 
entitled to a pension, before attaining that age, reach the end of his term 
of office without being re-elected, his pension may, by a decision of the 
Court, be made payable to him, in whole or part, as from the date on 
which his functions cease. 


% The texts of the final Assembly resolutions on salaries and pensions are not available 
as this document goes to press. 
[ 56 J 


is 





